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Gurrent Lopics. 


The remarkable endorsement of President 
Roosevelt’s administration by the voters of 
the country, on the eighth inst.— one of the 
most emphatic and unmistakable in history — 
has settled for four years the question of rul- 
ers and policy. That an overwhelming ma- 
jority of his countrymen believe in and admire 
him has been made exceedingly plain. Not 
only has he received the largest popular ma- 
jority ever given to a candidate, but he is the 
first among vice-presidents succeeding to the 
presidency to receive an election from the 
people. That his responsibilities are great 
and heavy, probably no man better realizes 
than the President himself, and his announce- 


a candidate for re-election is a strong indica- 
tion that he proposes to look first to the in- 
terests of the people rather than those of the 
party he has led so successfully to victory. 
His career has been one of the most remark- 
able known to our history, and, no matter how 
men may differ otherwise, none can deny his 
great personal ability, courage, profound 
knowledge of the temper of the American 
people and high-minded patriotism. Judge 
Parker, his unsuccessful opponent, comes out 
of the conflict, too, as a splendid example of 
American citizenship. A few months ago 


proprieties—a true American gentleman. 
In view of the qualities he displayed on the 
larger stage tqgwhich his party called him, 
from a work ior which he was ideally fitted 
and ardently loved, no one need feel any 
solicitude as to his personal or professional 
future. The example he has set of patriotic 
and self-respecting conduct throughout a 
heated national campaign cannot fail to have 
a wide and lasting effect for good. His calm 
serenity and wise philosophy, too, in the hour 
of defeat stamp him as a man of whom the 
people, the bench and the legal profession 
have reason to be proud. 





Now that the presidential election is over, 
politics partially forgotten, and the country 
once more settled down to enjoyment-seek- 
ing and money-making, it is interesting to 
note that a well-defined movement is on foot 
to lengthen the presidential term and to make 
the incumbent of the high office ineligible to 
re-election. Such a movement has been in- 
augurated by the National Business League 
which, of course, seeks to secure an amend- 
ment of the federal Constitution. It would be 
difficult to frame any valid objection to the 
plan, while the arguments in its favor are 
many and weighty. A few of the latter might 
be hastily summarized as follows: Under the 


| present system, there are at the outside only 
ment that under no circumstances will he be! 


three years of settled conditions, the fourth 
year being given up to the campaign, with the 
result of disturbing business and diverting a 
vast amount of energy into political channels 
which might be much more profitably utilized. 


|It has been truly said that an extension of 


very little known beyond a comparatively, 
small circle of personal and professional as-| 
sociates, he emerges from the “ battle of bal-| rupting spoils system, does not seem to admit 
lots” a national figure, respected, honored,| of doubt. The history of the country shows 
admired for his inflexible courage, his patriot-| that no sooner is a President inaugurated 
ism and his scrupulous observance of all the' than he begins to “ lay pipe ” for re-election, 


Vout. LXVI.—No. 11. 


the presidential term would not only give a 
longer period of business security, but would 
afford ampler time for the incumbent of the 
presidential office to formulate and carry out 
his policies. But even this great advantage 
is dwarfed into insignificance by the other 
proposed reform which contemplates making 
an incumbent of the office ineligible to re- 
election. That this would tend, as nothing. 
else would, to eradicate the vicious and cor- 
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making appointments more with this view 
than to secure efficiency in administration. 
As a consequence, the second jerm has always 
been cleaner and freer front scandals than 
the first. This was recognized clearly by the 
Democratic nominee, Judge Parker, whose 
announcement that in no _ circumstances 
would he be a candidate to succeed himself, 
set the whole country thinking and gave the 
proposed reform a strong impetus. The en- 
deavors of the National Business League 
ought to be supported heartily by patriotic 
and high-minded citizens of all parties, and 
such an overwhelming popular sentiment 
shown in favor of the proposed reform that 
the politicians and legislators, both State and 
national, will be forced to heed it and take 
affirmative action. 





Judge D-Cady Herrick made a most re- 
markable run for governor of New York 
under adverse conditions. That his opponent 
should run more than 100,000 votes behind 
the electoral ticket and still be successful is 
one of the most surprising things in the sur- 
prising campaign just closed. Judge Herrick, 
like Judge Parker, became the candidate of 
his party, not through any self-seeking but 
as the free and untrammeled choice of the 
delegates. His ambition was in another di- 
rection, more in line with his life work; but 
he did not feel that the call of his party could 
be disregarded. He has nothing to regret. 
It is conceded that on any other than a presi- 
dential year he would have been overwhelm- 
ingly successful. He bore himself with great 
manliness upon the stump, and the resources, 
ability and energy he displayed stamp him as 
a natural-born leader, a high-minded Ameri- 
can, a man out of many, who is sure to be 
heard of again. 





As a result of the election of Judges Cullen 
and Werner as members of the Court of Ap- 
peals bench, four vacancies are created, two 
in the highest court and two in the Supreme 
Court, being one each in the second and 
seventh judicial districts. The two vacancies 
in the Supreme Court will be filled by the 
governor by appointment, as well as that 
caused in the third district by the resignation 





of Judge D-Cady Herrick. By the provisions 
of the State Constitution whenever a majority 
of the Court of Appeals certifies to the gov- 
ernor that the court is unable to dispose of 
the cases pending before it with reasonable 
dispatch, the governor shall appoint not to 
exceed four justices of the Supreme Court, to 
serve as associate judges of the Court of Ap- 
peals until the cases pending shall have been 
reduced to 200. The number of cases now 
pending is nearly 500, and the court having 
but one extra judge since the resignation of 
Judge Parker, the question arises whether the 
governor is in duty bound to name Supreme 
Court justices to continue in the places of 
Judges Cullen and Werner, now elected as 
regular members of the court, and of Judge 
Judson S. Landon, who retired by reason of 
age limitation on January 1, 1902. 





Judge Jones, of the United States District 
Court of Alabama, is of the opinion that the 
federal law is not entirely powerless to reach 
the crying evil of lynching. In a recent 
charge to a jury in Huntsville he stated very 
plainly that if a negro is lynched because he 
is a negro the constitutional guarantee of 
“due process of law” and “ equal protection 
of the laws” is clearly violated, thereby giv- 
ing federal jurisdiction over the lynchers. 
This is a somewhat novel theory, and there 
is no doubt that many practical difficulties 
will be encountered in determining whether 
or not a criminal would have been lynched 
if he had been white instead of black. Judge 
Jones appears to be of the opinion that the 
jury possesses the right and the ability to 
decide this question. It will be interesting to 
notice whether or not the theory is put into 
practice. Something is needed to discourage 
the practice of mob lynching of negroes, and 
needed very badly. 


——¢——— 


The right to a writ of quo warranto to prevent a 
railroad company from making unlawful charges 
for services rendered is denied, in State, Crow v. 
Atchison, T. & S. F. R. Co. ({Mo.] 63 L. R. A. 
761), where the Legislature has made ample pro- 
vision for the regulation of such charges. The 


right to quo warranto against corporations for mak- 
ing illegal charges in the course of authorized busi- 
ness is considered in a note to this case. 
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JUDGES AS CANDIDATES. 


By Hon. Rosert McMurpy, of the Chicago Bar. 

Thz commendable act of Judge Parker in resign- 
ing his position upon the bench in time for a suc- 
cessor to be named, brings into unusual prominence 
the deeper and graver question whether a candidate 
for other than judicial honors should ever be taken 
from the wearers of the ermine. 

The question seems to be of more significance 
now than ever before. Whenever the condition 
may have first obtained, until very recently the 
people have not realized that aggregated capital, 
and particularly the larger variety of the species, 
has a dominant influence over the houses of con- 
gress and the general assemblies of our States and 
the councils of our cities. This influence is not 
sufficient to secure favorable action at all times, but 
it does so spasmodically, and is in general potent 
to prevent any hostile legislation unless public senti- 
ment is greatly aroused. Conceding that the exist- 
ence of this influence is debatable, the public believe 
it exists, and for the present purpose such a belief 
is the same thing in effect. 

This influence is felt to a less degree in the execu- 
tive department of our governments. But designing 
capital is powerfully allied with the great managers 
of the parties and through them exerts undue in- 
fluence with some of our executives as well as our 
legislative bodies. Of course this in turn is due 
largely to the enormous expenditures in our political 
campaigns. 

We may safely start then with the proposition that 
the great body of the people believe that the legis- 
lative and executive branches of our governments 
are under the influence of aggregated wealth. There 
is left but a single branch of the government free 
from this suspicion. Fortunately the judiciary has, 
with rare exceptions, enjoyed the confidence of the 
people in this’ country, but it does not follow that 
it always will have this confidence, nor indeed will 
it be entirely free from the influence referred to. The 
people are not deprived of their rights in a day. 
They sometimes have them restored in ‘short order, 
but they are always taken away by degrees. Nor 
will the suspicion or belief that the judiciary is 
under the influence of the capitalistic class be a sud- 
den realization, but rather a gradual dawning, and 
it behooves a patriotic people not only to see that 
its judiciary is kept free from the dominating in- 
fluence of any class but that the presence of such 
a condition be not suspected. 

It must be borne in mind that the great body of 
the citizens residing in our large cities have formed 
an unfavorable judgment of that part of our judicial 
system designated as the Justice and Police Courts. 
These courts until recently have been very much 
neglected by our city governments. Conditions are 
improving, but the unfavorable opinion already cre- 
ated should warn us that the people’s estimate of 
that part of our judicial system would easily lead 








them to a like estimate of our higher tribunals. It 
is of the utmost importance that our higher judiciary 
be kept free from all fault and suspicion lest the 
hold which our governmental institutions have upon 
the people should be loosened. 

In forty States of the Union the judges are elected 
by the people and there is some dissatisfaction with 
this system. It would seem that it might be im- 
proved upon by the adoption of a direct primary 
law. The judges as well as other officers would 
then be nominated without the intervening agency 
of party conventions and would be to some degree 
relieved from obligation to the party managers. 
They might be still further removed from party 
politics by adopting for them the Canadian system 
of nomination by petition only. Whether or not 
these reforms are feasible, it would seem that the 
application of the principle contended for in this 
article might tend to make the people in those 
States more contented with their present system, and 
willing to improve upon it rather than to change to 
the appointive system and lose the privilege which 
they enjoy in having their judiciary directly re- 
sponsible to them. F 

And it would seem that the election of an in- 
cumbent of a judicial office to an important admin- 
istrative or even legislative position, inevitably 
suggests to all judges that they may reasonably 
expect that kind of preferment. Were this generally 
understood, there would be a well-founded fear 
concerning the continuance of an _ independent 
judiciary, for while the allurements of power might 
not influence some, there would be no means of 
knowing who would withstand such influence, and 
all would be under suspicion. The decisions of our 
courts would lose weight with all classes of people, 
and every opinion of a judge having the remotest 
connection with politics or the interests of any con- 
siderable number of people would be weighed by his 
known or suspected aspirations, his political affilia- 
tions and the political possibilities of the decision. 
It is far better for the public good that no candidate 
for an administrative or legislative office should be 
taken from the judicial branch of the government 
than that now and then some brilliant public servant 
should be honored. 

We have to take into account in considering this 
question, that a good many of our commonwealths 
are in fact governed, not by constitutional officers 
but by party managers, and these men are ready 
always to take advantage of the prominence of the 
judicial office and to extend their large rewards to 
faithful judicial servants who perhaps have served 
the people well, but who can be ‘trusted in an 
administrative or legislative office to serve the party 
manager under the guise of building up and 
strengthening the party itself. 

It must be borne in mind also that men of great 
ambition, under present conditions, sometimes seek 
the judicial office as a stepping-stone to positions of 
greater political power, and these men are unsettled 
and unsatisfied on the bench and as a matter of 
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course do not make good judges, nor do they usually 
make safe executives. 

This question is one of growing interest and im- 
portance. The time of our courts is more and more 
taken up with controversies in which aggregated 
wealth is interested, generally as defendant, some- 
times on both sides of the controversy. In short, 
the vested interests of the country have more and 
more use for the courts. Through their prestige 
and influences they have undue advantages in the 
“courts of the people” in our great cities, and they 
no doubt desire every possible advantage in the 
superior tribunals. It is just as well to throw 
around our judicial institutions every safeguard, not 
only against such an unfortunate evil but particu- 
larly against the suspicion of it, for justice is largely 
in the abstract anyway. Exact justice for all the 
people is impossible. We have accomplished all 
that we may reasonably hope for if the people be- 
lieve that they have substantial justice. 

Whether by constitutional amendment, as sug- 
gested by Justice Brewer, or by an enlightened pub- 
lic sentiment, it would seem to be well to establish 
the principle wherever we can, that no judge shall 
be a candidate for any but a judicial office during 
the term for which he is elected, whether or not he 
resigns before the term is ended. This would insure 
a judiciary largely removed from the influence of 
the party managers. It would keep off the bench 
men who are politically ambitious, merely. It would 
tend to more evenly balance the scales of justice. 
And it would be a large factor in insuring the con- 
fidence of the people not only in our judiciary but 
in our judicial system. 


a 
HISTORY OF THE GENERAL TERM OF THE 
NEW YORK SUPREME COURT. 


By Crark Bett, Esg., LL. D., of the New York 
Bar. 

The Constitution of 1846 abolished the Supreme 
Court as it then, and had previously existed in 
the State, and created a new Supreme Court, hav- 
ing general jurisdiction in law and equity. 

The State was divided into eight judicial districts. 
The first district was entitled to seven justices; the 


second, fifth, seventh and eighth districts to six | 


justices each, and the third, fourth and sixth dis- 
tricts to five, all of whom, although considered 
State officers, were to be elected in their respective 
districts, and the jurisdiction of each justice of the 
Supreme Court extended throughout all the dis- 
tricts of the State. Their terms of office were ex- 
tended to fourteen years, from the first day of Jan- 
uary next, after their election, and the age limit 
fixed for the thirty-first day of December, after the 
judge should have reached the age of seventy 
years. 

By that Constitution, vacancies occurring more 
than three months before a general election, were 





filled at the general election for a full term; but if 
within three months of a general election, the 
vacancy was filled by the governor, until the gen- 
eral election, with the consent of the senate, if in 
session, and without, if during the vacation of the 
senate. 

Salaries of the judges were fixed at $6,000, and 
$1,200 allowed for expenses, except in the first dis- 
trict. In the second judicial district judges were 
allowed $2,500 annually, in addition to their salary 
(except those residing in Kings county). 

Civil actions were tried at circuits, held by one 
judge and the Criminal Court, in each county, pre- 
sided over by one justice of the Supreme Court 
and two justices of the sessions of the county where 
the court is held, were to be called Courts of Oyer 
and Terminer. 


GENERAL TERM OF THE SUPREME CouRT UNDER 
THE CONSTITUTION OF 1869. 

The eight judicial districts of the State were 
divided into four judicial departments, in each of 
which there was organized a General Term. 

Each of these was composed of a presiding jus- 
tice and two associate justices, who were to be 
selected and designated by the governor of the 
State from the whole number of the judges of the 
State. The presiding justice thus designated, 
served during his judicial term, and associate jus- 
tices held the office for five years, unless their terms 
sooner expired. ‘General Terms were to be held 
at least once in each year in each department. The 
General Terms thus created, had jurisdiction to 
hear and determine appeals from the judgments and 
orders of the Circuit Courts; the Special Terms of 
the Supreme Court; the Courts of Oyer and Ter- 
miner, and the County Courts of each county within 
the department. 

This did not apply to the first department, as no 
such office as county judge, and no such court as 
County Court existed there, but there the General 
Term reviewed the decisions of all the inferior 
courts of record. 

Appeals from the judgments, decisions and orders 
of the General Term lay to the Court of Appeals 
in certain classes of cases fixed by the statute, but 
it was in these excepted classes, a court of final 
and last resort. 

The clerks of the several counties were created 
clerks of the Supreme Court, within their respective 
counties, and the seals of the court were used and 
affixed by the clerks of the counties, who were 
clerks of the Supreme Court by statute. 

By this Constitution the distinction between at- 
torney and counsel of members of the bar, was 
maintained and continued, and the power to admit 
attorneys and counsellors of the court was con- 
ferred upon the General Terms of the Supreme 
Court in each department. Attorneys were allowed 


to try causes in the County Courts and courts of 
inferior jurisdiction, but not in the higher courts. 
After two years’ service as an attorney, applica- 
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tion could be made to the General Term for ad- 
mission as counsellor. 


THE JupiciaL DEPARTMENTS. 


These departments were established by chapter 
409, Laws of 1870. The first was composed of 
the county of New York. The others, second, third 
and fourth were defined by statutes. 


The General Terms in the first four departments | 


were organized under the Law of 1870, chapter 403, 
and this bench was an intermediary tribunal to 
which appeals lay in the first instance, from the 
Circuit Courts and courts in Special Term, and 
from County Courts, and from the decision of 
which appeals laid to the court of final resort, the 
Court of Appeals. 

The judicial departments, as at first established, 
were four in number, and embraced the following 
counties: 


First Department.— The County of New York 
being the first judicial district. 

Second Department.— The counties of the second 
judicial district. 

Third Department.— The counties of the third, 
fourth and fifth judicial districts. 

Fourth Department.— The counties of the sixth, 
seventh and eighth judicial districts. 

On June 1, 1884, the fifth department was created, 
composed of the counties of the seventh and eighth 
judicial districts. 

These subdivisions are as they were established 


_by chapter 329, of Laws of 1883, and as they existed 


under the laws in 1894. 

The enclosed map shows the judicial districts of 
the State as they then existed, established by acts 
of May 8, 1847, chapter 485, Laws of 1857, and 
chapter 24, Laws of 1875. 


JupictAL Districts OF THE STATE OF NEw YoRK, 
EsTABLISHED BY Act oF May 8, 1847.* 


First District— City and county of New York. 

Second District.— Counties of Richmond, Suffolk, 
Queens, Kings, Westchester, Orange, Rockland, 
Putnam, Dutchess. By the last Constitution (1894) 
the new county of Nassau was made a part of the 
second judicial district. 

Third District— Counties of Columbia, Sullivan, 
Ulster, Greene, Albany, Schoharie and Rensselaer. 

Fourth District— Counties of Warren, Saratoga, 
Washington, Essex, Franklin, St. Lawrence, Clin- 
ton, Montgomery, Hamilton, Fulton and Schenec- 
tady. 

Fifth District— Counties of Onondaga, Oneida, 
Oswego, Herkimer, Jefferson and Lewis. 

Sixth District— Counties of Otsego, Delaware, 


Madison, Chenango, Broome, Tioga, Chemung, 
Tompkins, Cortland and Schuyler. 
Seventh District— Counties of Livingston, 


Wayne, Seneca, Yates, Ontario, Steuben, Monroe 
and Cayuga. 





* See also Laws of 1876. 


Eighth District Counties of Erie, Chautauqua, 
Cattaraugus, Orleans, Niagara, Genesee, Allegany 
and Wyoming. 
| The sections of the Constitution of 1846 that re- 
| lated to the organization, powers and function of 
| the General Term were as follows, as amended and 
annotated to 1888: 





| Terms of Supreme Court. 

Section 7g At the first session of the legislature, 
after the adoption of this article, and from time to 
time thereafter as may be necessary, but not oftener 
than once in five years, provision shall be made 
for organizing, in the supreme court, not more than 
four general terms thereof, each to be composed 
of a presiding justice, and not more than three 

| other justices, who shall be designated, according 
| to law, from the whole number of justices. Each 
presiding justice shall continue to act as such dur- 
ing his term of office. Provision shall be made by 
law for holding the general terms in each judicial 
district. Any justice of the supreme court may 
hold special terms and circuit courts, and may pre- 
side in courts of oyer and terminer, in any county. 


Judge or Justice May Not Sit in Review of Decisions 
Made by Him, Etc. 


| § 8 No judge or justice shall sit at a general 
| term of any court, or in the court of appeals, in 

review of a decision made by him, or by any court 
| of which he was at the time a sitting member. The 
| testimony in equity cases shall be taken in like 
| manner as in cases at law; and except as herein 
| otherwise provided, the legislature shall have the 
| same power to alter and regulate the jurisdiction 
| and proceedings in law and equity that they have 


| heretofore exercised. 


| Vacancy in Office of Justice of Supreme Court — How 
Filled. 

$9. When a vacancy shall occur, otherwise than 
by expiration of term, in the office of justice of 
the supreme court, the same shall be filled for a 
full term, at the next general election happening 
not less than three months after such vacancy oc- 
curs; and until any vacancy shall be so filled, the 
governor, by and with the advice and consent of 
the senate, if the senate shall be in session, or if not 
in session, the governor may appoint to fill such 
vacancy. Any such appointment shall continue until 
and including the last day of December next after 
the election at which the vacancy shall be filled. 

The Constitution of 1846 was amended by vote 
of the people November 5, 1872, by the adoption 
of the following amendment. as amended by chap- 
ter 320, Laws of 1883: 


Legislature to Provide for not More Than Five General 
Terms — Election of Additional Justices — When 
Justices to be Invested with Office. 

Section 28. The legislature, at the first session 
thereof after the adoption of this amendment, shall 
provide for organizing in the supreme court not 
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more than five general terms thereof; and for the 
election at the general election at the general elec- 
tion next after the adoption of this amendment by 
the electors of the judicial districts mentioned in 
this section, respectively, of not more than two 
justices of the supreme court in addition to the 
justices of that court now in office in the first, fifth, 
seventh and eighth, and not more than one justice of 
that court in the second, third, fourth and sixth 
judicial districts.* The justices so ele@ed shall be 
invested with their offices on the first Monday of 
June next, after their election. 

*The section of the New York Code of Pro- 
cedure relating to the judicial departments, General 
Terms, are as follows: 


Judicial Departments; General Terms. 


Section 219. The departments, into which the 
state is divided, for the purpose of organizing and 
holding general terms of the supreme court, are 
styled, in this act, judicial departments. There is 
a general term of the supreme court in each judicial 
department, composed of a presiding justice and 
two associate justices, designated from the whole 
bench of justices of the supreme court, as pre- 
scribed in the next two sections. The justices so 
designated are styled in this act, general term 
justices. 


Presiding and Associate Justices; How Long to Act. 


§ 220. A presiding justice shall act as such, dur- 
ing his official term as a justice of the supreme 
court, and an associate justice for five years from 
the thirty-first day of December, next after his 
designation; or until the earlier close of his official 
term. But the governor may, at any time, upon 
the written request of a general term justice, revoke 
his designation. 


Vacancies at General Term; How Filled. 


§ 221. Within three months before a vacancy is 
to occur by lapse of time, or as soon after its oc- 
currence as practicable, the governor must desig- 
nate, from the whole bench of justices of the 
supreme court, another presiding or associate jus- 
tice, for the period specified in the last section. 
When a vacancy occurs, for any cause except lapse 
of time, the governor must designate a presiding 
or associate justice, as the same requires. An 
associate justice, thus designated, shall act for his 
predecessor's unexpired time, or until the earlier 
close of his official term. 


Assignment of Duties to Justice Whose Designation is 
Revoked. 

$ 222. Where the governor revokes the designa- 
tion of a general term justice, as prescribed in the 
last section but one, he may prescribe the duties to 
be performed by that justice, in holding court in 
any part of the state, from the time of such revoca- 
tion until the taking effect of the next appointment 





* See chapter 329, Laws of 1883. 





of terms, as prescribed in section two hundred and 
thirty-two of this act, for the judicial department to 
which that justice belong. 


Designation and Revocation to be Filed. 


§ 223. A designation of a general term justice, or 
a revocation thereof, must be in writing, and filed 
in the office of the secretary of state. The request 
of the justice whose designation is revoked, must 
be filed with the revocation. 

See L. 1870, chap. 408, § 3; as amended L. 1875, 
chap. 616. 


When Justices May Act at a General Term in Other 
Departments. 

§ 224. A presiding justice, designated for a 
judicial department, may preside at a general term, 
held in another department, if the presiding justice 
of that department is absent, or disqualified from 
acting; and an associate justice may act as such, at 
a general term held in another department, in place 
of an associate justice of that department, who is 
in like manner absent or disqualified. 

See L. 1870, chap. 408, § 6. 


Times and. Places of Holding General Terms; How 
Appointed. 

§ 225. (Amended 1877, chap. 416). On or before 
the first day of December, in the year eighteen 
hundred and seventy-eight, and each second year 
thereafter, the general term justices in each judicial 
department, or a majority of them, must appoint 
the times and places for holding the general terms 
of the supreme court, within their judicial depart- 
ment for two years from the first day of January, 
of the year then next following. They must so 
designate at least one general term in each year, 
to be held in each of the judicial districts composing 
the department. 

L. 1871, chap. 766, §§ 1, 3; L. 1872, chap. 778; L. 
1875, chap. 167. 


Appointment of Terms to be Published. 


§ 226. An appointment so made must be signed 
by the justices making it, and filed on or before the 
fifteenth day of December of the same year, in the 
office of the secretary of state; who must immedi- 
ately thereafter publish a copy thereof in the news- 
papers printed at Albany, in which legal notices are 
required to be published, at least once in each 
week, for four successive weeks. The expense of 
the publication is payable out of the treasury of the 
state. 

L. 1871, chap. 766, 88 2, 3; L. 1872, chap. 778; 
See L. 1884, chap. 133, § 3; L. 1885, chap. 262. 


Appointment after Prescribed Time. 


§ 227. If an appointment of general terms is not 
made or filed, before the expiration of the time 
specified therefor in the last two sections, it may 
be made or filed at the earliest convenient time 
thereafter; and the terms appointed thereby may 
be held pursuant to the same, after it has been 
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published for the length of time, prescribed in the 
last section. ’ 


When Associate Justice to Preside, Etc. 


§ 228. (Amended, 1881, chap. 426; 1893, chap. 217). 
If a Presiding justice is not present, at the time and 
place appointed for holding a general term, the 
associate justice present, having served the longest 
time as such, or if two are present who have served 
the same length of time, the elder of them must 
act as presiding justice until a presiding justice 
attends. If only one general term justice is present, 
he may select one or two justices of the supreme 
court to hold with him the general term, until two 
general term justices attend. If only two general 
term justices are present, they may select a justice 
of the supreme court to hold general term with 
them. 

L. 1870, chap. 408, § 4. 

Section 229, which 
justice, in place of one disqualified, was repealed by 
Laws of 1877, chapter 416. 


General Term Held by Two Justices. 





| 
| 
| 
| 
| 
} 
{ 
| 


related to a. sitting of a | 


§ 230. A general term may be held by two jus- | 


tices; and the concurrence of two justices is neces- 
sary to pronounce a decision. If two do not concur, 
a reargument must be ordered. 


When Cause to be Heard in Another Department. 

§ 231. When an order for reargument has been 
made, as prescribed in the last section, and one of 
the general term justices of that judicial depart- 


ment is not qualified to sit in the cause, the order | 
directing the argument may, in the discretion of the | 


general term, direct it to take place, and the cause 
to be decided, in another judicial department, speci- 
fied in the order. And where two of the general 
term justices in a department are not qualified to 
sit in a cause to be heard at the general term of 
that department, an order may be made, upon notice, 
by the other general term justice, or at a special 
term of the court held in that department, directing 
that the cause be heard and decided in another 
judicial department, specified in the order. 
this section does not prevent the cause from being 
heard and decided, in the same judicial department, 
by two qualified justices, if an order, directing the 
same to be heard and decided in another depart- 
ment, has not been made. 
L. 1870, chap. 408, 8§ 6, Io. 


Governor May Appoint Extraordinary Terms and 
Assign Justices 


§ 234. The governor may, when, in his opinion, 
the public interest so requires, appoint one or more 
extraordinary general or special terms of the Su- 
preme court, or terms of a circuit court, or court 
of oyer and terminer. He must designate the time 
and place of holding the same, and name the justice 
who shall hold, or preside at each term, except a 
general term; and he must give notice of the ap- 


But | 


pointment in such manner as, in his judgment, the 
public interest requires. : 
L. 1870, chap. 408, § 14. 


General Powers and Duties of Justices. 


§ 235. Any justice of the superior court has 
power to sit at a general term, or to hold a special 
term of the supreme court, or a term of the circuit 
court, or to preside at a term of the court of oyer 
and terminer, for the whole or any portion of the 
term; and to act upon any business which regularly 


| come befote the term in which he is sitting; except 


where he is personally disqualified from sitting in 
a particular action or special proceeding. Each jus- 
tice must, at all reasonable times, when not en- 
gaged in holding court, transact such judicial busi- 
ness as may be done out of court. 

2 R. S. 203, $ 214; Co. Proc., $$ 26, 27. 
Const., Art. 6, § 7. 


See 


When Governor to Designate Justices to Hold 
Court. 

§ 237. If a general or special term of the su- 
preme court or a term of the circuit court, or court 
of oyer and terminer, duly appointed, is in danger 
of failing, the governor may designate one or more 


| justices of the supreme court, as the case requires, 
|to preside at the term of the court of oyer and 
| terminer, or to hold the term of the supreme court, 


| 


| 
| 


| 
| 





or circuit court, in the absence of the justice or 
justices appointed to preside at or hold the same. 
L. 1850, chap. 1, § 1. 


Officers to Attend General Term; Room, Etc. 


§ 242. (Amended 1877, chap. 416; 1879, chap. 
542.) A general term must be attended by the 
sheriff of the county in which it is held, his under- 
sheriff, or one of his deputies; by two constables or 
police officers, notified by the sheriff; by a crier for 
courts within the county; and by the county clerk, 
or his deputy or special deputy; all of whom must’ 
act under the direction of the court, or of the pre- 
siding justice. The sheriff of the county must 
cause the room in which the general term is held 
to be properly heated, ventilated, lighted, and kept 
comfortably clean and in order. The court may 
enforce the performance of that duty by the sheriff. 
The sheriff must also provide the court with all 
necessary stationery and minute books, upon the 
written requisition of the court, or of the justice 
presiding at the term. 

L. 1870, chap. 408, § 11. 


Prior to the Constitution of 18609, the judges of 
the Circuit Court met at a General Term or Appel- 
late Court, the senior judge in priority of service 
presiding in each department, and discharged the 
duties which, under the Constitution of 1869 and 
the subsequent legislation as specified, was placed 
upon the General Term, created by the Constitution 
of 1869. The history of the General Term, how-- 
ever, belongs to the period between its creation, 
under the Constitution of 1869, and the Constitu- 
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tion of 1894, when that court ceased, and it was 
superseded by the Appellate Division, which will 
be treated in a separate chapter or under that 
heading. 

The General Term system was thus in force from 
the adoption of the Constitution of 1869 to the adop- 
tion of the Constitution by the vote of the people 
November 6, 1894, which went into effect January 
I, 1895, except in specified articles. 

It had been continued nearly half a century, and 
it was the tribunal that reviewed the decisions of 
the Special Terms and the results of all trials in 
the Supreme Court before juries, and was the great 
court before whose jiidges, in its five departments, 
the enormous mass of appeals were argued. From 
its decisions an appeal lay to the court of last 
resort, the Court of Appeals. 

The bench of this court was the aspiration of the 
abler men upon the bench of the Supreme Court, 
who were selected by the governors of the State, 
usually for their superior attainments and ability. 


THE COMPOSITION OF THE GENERAL 
TERMS AND THE JUDGES OF THAT 
BENCH FROM ITS ORGANIZATION. 


First DEPARTMENT. 


1870, 1871, 1872.—Daniel P. Ingraham, presiding 
justice; Albert Cardozo, George G. Barnard, 
associates. 

1873.— Daniel P. Ingraham, presiding justice; 
John R. Brady, Noah Davis, associates. 

1874-1879.— Noah Davis, presiding justice; John 
R. Brady, Charles Daniels, associates. 

1880.— Noah Davis, presiding justice; John R. 
Brady, George C. Barrett, associates. 

1881-1886.— Noah Davis, presiding justice; John 
R. Brady, Charles Daniels, associates. 

1887-1890.— Charles H. Van Brunt, presiding 
justice; John R. Brady, Charles Daniels, Willard 
Bartlett, associates. 

1891.— Charles H. Van Brunt, presiding justice; 
John R. Brady, Charles Daniels, associates. 

1892.— Charles H. Van Brunt, presiding justice; 
George C. Barrett, Morgan J. O’Brien, associates. 

1893.— Charles H. Van Brunt, presiding justice; 
George C. Barrett, Morgan J. O’Brien, David L. 
Follett, associates. 

1894.— Charles H. Van Brunt, presiding justice; 
Alton B. Parker, David F. Follett, Morgan J. 
O’Brien, associates. 

1895.— Charles H. Van Brunt, presiding justice; 
Alton B. Parker, Morgan J. O’Brien, associates. 


GENERAL TERM — SECOND DEPARTMENT. 


1870-1873.— Joseph F. Barnard, presiding jus- 
tice; Jasper W. Gilbert, Abraham B. Tappan, 
associates. 

1874-1875.— Joseph F. Barnard, presiding justice; 
Abraham B. Tappan, John L. Talcott, associates. 

1876-1883.— Joseph F. Barnard, presiding. justice ; 
Jasper W. Gilbert, Jackson O. Dykman, associates. 





1884-1893.—- Joseph F. Barnard, presiding justice; 
Calvin E. Pratt, Jackson O. Dykman, associates. 

1894-1895.—Charles F. Brown, presiding justice; 
Calvin E. Pratt, Jackson O. Dykman, associates. 


GENERAL TERM— THIRD DEPARTMENT 

1870-1873.— Theodore Miller, presiding justice; 
Platt Potter, John M. Parker, associates. 

1874-1875.— Theodore Miller, presiding justice; 
Platt Potter, Augustus Bockes, associates. 

1876-1884.— William L. Learned, presiding jus- 
tice; Augustus Bockes, Douglass Boardman, asso- 
ciates. 

1885-1887.— William L. Learned, presiding jus- 
tice; Augustus Bockes, Judson S. Landon, associ- 
ates. 

1888.— William L. Learned, presiding justice; 
Augustus Bockes, Judson S. Landon, Charles R. 
Ingalls, associates. 

1889-1890.— William L. Learned, presiding jus- 
tice; Charles R. Ingalls, Judson S. Landon, asso- 
ciates. 

1891.— William L. Learned, presiding justice; 
Judson S. Landon, Stephen L. Mayham, associates. 

1892-1894.— Stephen L. Mayham, presiding jus- 
tice; John R. Putnam, D-Cady Herrick, associates. 

1895.— Stephen L. Mayham, presiding justice; 
John R. Putnam, D-Cady Herrick, associates. 


GENERAL TERM —FourtH DEPARTMENT. 


1870-1872.— Joseph Mullin, presiding justice; 
Thomas A. Johnson, John L. Talcott, associates. 

1873.— Joseph Mullin, presiding justice; John L. 
Talcott, E. Darwin Smith, associates. 

1874-1875.— Joseph Mullin, presiding justice; 
Jasper W. Gilbert, E. Darwin Smith, associates. 

1876.— Joseph Mullin, presiding justice; John L. 
Talcott, E. Darwin Smith, associates. 

1877-1880.— Joseph Mullin, presiding justice; 
John L. Talcott, James C. Smith, associates. 

1881-1882.— John L. Talcott, presiding justice; 
George A. Hardin, James C. Smith, associates. 

1883.— James C. Smith, presiding justice; John 
L. Talcott, E. Darwin Smith, associates. 

1884-1886.— George A. Hardin, presiding justice; 
Douglass Boardman, David L. Follett, associates. 

1887-1895.— George A. Hardin, presiding justice; 
Celora A. -Martin, Milton H. Merwin, associates. 


GENERAL TERM — FIFTH DEPARTMENT. 

1885-1887.—James C. Smith, presiding justice; 
George Barker, George B. Bradley, associates. 

1888.— George Barker, presiding justice; George 
B. Bradley, Charles C. Dwight, Albert Haight, as- 
sociates. 

1889.— George Barker, presiding justice; Charles 
C. Dwight, Francis Macomber, associates. 

1890-1891.— Charles C. Dwight, presiding justice; 
Francis A. Macomber, Thomas Corlett, associates. 

1892.— Charles C. Dwight, presiding justice; 


Francis A. Macomber, Loran L. Lewis, associates. 
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1893-1894.— Charles C. Dwight, presiding justice; 
George B. Bradley, Albert Haight, associates. 

1895.— Charles C. Dwight, presiding 
George B. Bradley, Loran L. Lewis, 
Ward, associates. 


justice ; 
Hamilton 


GENERAL TERM OF THE SUPREME COURT 
OF NEW YORK. 


The general terms were organized under the Con- 
stitution of 1846 on the Ist day of January, 1870, 
and the court continued until December 31, 1895, 
when the tribunal was ended and superseded by 
the provisions of the Constitution of 1894, a period 
of twenty-six years. This court was the interme- 
diate appellate tribunal, through which all appeals 
from the trials of cases in the trial courts had to 
pass before the decision of the court of last resort 
could be taken by appeal. 

It should be regarded as a bench composed of 
the ablest members of the whole Bench of the State 
of that date. Under the system then in existence by 
which every judge of the Supreme Court served 
the last year of his term upon the bench of the 
Court of Appeals the ablest men of the bench were 
as a rule aspirants for the honors a seat in General 
Term conferred upon its members. 


The extended terms of the justices of the Su- 
preme Court first for eight years and subsequently 
to fourteen years, did not detract from the ability 
or ‘strength of this bench because it became the set- 
tled judicial policy of the State to retain on the 
bench of the General Term men of recognized 
judicial fitness and ability for long periods. 

It is remarkable to consider that in all these 
years there were only fourteen of these judges 
who served as presiding justices. Three in the 
first, two in the second, three in the third, and 
seven in the fourth departments. 

A justice who went on the General Term bench 
sat there usually until the end of his term, and as 
a rule, if re-elected, went back by assignment under 
an unwritten law that the Governors respected on 
the re-election of the judge by the people. 

Hon. Joseph F. Barnard served the longest period 
as presiding justice of any justice of this bench, 
from the organization of the court in 1870 to the 
end of 1893, being the whole existence of the court 
except the last two years in continuous service. 

Mr. Justice William L. Learned, in the Third 
Department, served from January 1, 1876, to the 


end of 1891, a period of sixteen years of continuous | 


service. 


Mr. Justice Noah Davis sat in General Term as 
associate and presiding justice from January, 1873, 
to the end of 1886, fourteen years. 

Mr. Justice Charles H. Van Brunt sat as pre- 
siding justice of the General Term in the First 
Department from January 1, 1887, till that court 
was dissolved December, 1895, and if he lives until 
the end of 1904, will have served continually as 





presiding justice in the First Department eighteen 
years. 

Presiding Justice Joseph Mullin sat in the Fourth 
Department from the organization of the court in 
1870 to the end of 1880, a period of eleven years; 
and Mr. Justice James C. Smith sat on the Gen- 
eral Term bench, in the Fourth and Fifth Depart- 
ments, as associate and presiding justice, from Jan- 
uary I, 1877, to the end of 1887, holding the position 
of presiding justice in both Departments Fourth 
and Fifth. 

Fourteen judges held the seat as presiding justice, 
and thirty-five as associate justices. Some of whom, 
like John R. Brady and Charles Daniels, served 
nearly their whole judicial existence on the Gen- 
eral Term bench. Mr. Justice Brady from Janu- 
ary, 1873, until his death in 1891, and Mr. Justice 
Charles Daniels from January 1, 1874, to the end 
of 1901. 

Mr. Justice Jackson O. Dykman, in the Second 
Department, sat as associate justice from January, 
1876, to the end of the court in 1895, a period of 
twenty years; and Mr. Justice Calvin E. Pratt 
served from January, 1884, to the end of that court 
in 1895 as an associate justice of that court. 

Mr. Justice Augustus Bockes served as associate 
justice in the Third ‘Department from January, 
1874, to the end of 1888, some fifteen years. 

Mr. Justice John L. Talcott sat both as associate 
and presiding justice from the organization of the 
General Term; some thirteen years, all in the 
Fourth Department, except two years’ service in 
the Second Department. 

The ablest men on the bench regarded a seat on 
the General Term bench as a laudable ambition, 
and the Governors of the State, in emergencies and 
to fill unexpired vacancies, frequently selected jus- 
tices of high judicial reputation and extended 
service. 

Justice George B. Bradley, Mr. Justice Judson S. 
Landon, Mr. Justice David L. Follett, Mr. Justice 
Charles F. Brown, Mr. Justice Calvin E. Mason, 
and Mr. Justice Alton B. Parker were sometimes 
designated to seats on the General Term bench, who 
graced the Court of Appeals; and the Court of 
Appeals, Second Division, was composed of judges 
held in the highest esteem by the bar and selected 
from the whole State, some of whom had served 
on the bench of the General Term. 

As a whole, the bench of the General Term for 
the quarter of a century that this court was in 
existence under the Constitution of 1846, may fairly 
be claimed to have embraced some of the ablest 
men of both bench and bar of the State. 

The historian of the future, in studying the work- 
ings of our judicial system in New York from 
1870 to 1895, inclusive, may find in the records of 
the work of this tribunal, for the judicial depart- 
ments of the whole State, its ablest judicial minds, 
and men of the front rank in the profession. 

The enormous volume of business that fell upon 
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the First Department by reason of the vast com- 
mercial interests of the metropolis, which fell to 
its lot, threw an unusual burden upon the First 
Department, as contrasted with some of the others, 
but the judicial force was enlarged and strengthened 
in that department to meet and bear this burden, 
and it must be conceded by the thoughtful student 
of our judicial system that the General Term of 


the New York Supreme Court, as it was adminis- | 


tered during this period, was a successful and use- 
ful part of the judicial system of the State as a 
working judicial system — for such a State as New 
York then was. 

The General Term was often times the stepping 
stone and vestibule for a seat on the bench of the 
Court of Appeals. 

Of the forty-five men who composed this 
court and whose labors form the great bulk of 
the published decisions of the appeals submitted 
to its-action, most of them have gone to their re- 
ward. In the First Department there remains now 
only a few, Presiding Justice Charles H. Van Brunt, 
Mr. Justice George C. Barrett, Mr. Justice Willard 
Bartlett, Mr. Justice Morgan J. O’Brien and Mr. 
Justice Alton B. Parker alone remain. 

In the Second Department, 
Charles F. Brown is the only living survivor; all 
the rest have gone to their last rest. 

In the Third Department, Hon. William L. Lear- 
ned, presiding justice; Mr. Justice Augustus 


Bockes, Mr. Justice Judson S. Landon, Mr. Justice | 
Charles R. Ingalls, Mr. Justice John R. Putnam | 


and Mr. Justice D-Cady Herrick remain among the 
living, some af a very advanced old age. 

In the Fourth Department, with its brilliant gal- 
axy of names that adorned this bench, only two re- 
main, Judge Celora E. Martin, of the New York 
Court of Appeals, and Mr. Justice Milton H. Mer- 
win, both associate justices of that bench for the 
last nine years of its existence. 

Of the justices of the Fifth Department, which 
was not organized until 1884, there are still living 
Presiding Justice George Barker, Hon. George 
Bradley, of the Court of Appeals, Second Division; 
Hon. Albert Haight, judge of the Court of Ap- 
peals, and Mr. Justice Loran L. Lewis—four in 
all — only surviving. 

The work which was performed by the General 
Term has now devolved upon the Appellate Divi- 
sion in the four departments, which succeeded it 
in 1896 under the new Constitution, and which will 
complete the first nine years of its labor at the end 
of this year, 1904. 

The Appellate Divisions are now doing the work 
that was formerly done by the General Terms. 

The old General Term is now a memory, and I 
have felt it an agreeable pleasure to make the effort 
to preserve the reminiscences of the judicial history 
of the latter part of the nineteenth century while 
so many of its actors still survive to aid in the 
labor of.collecting the sketches of the men who 


Presiding Justice | 


graced and adorned the bench of the General Term 
of the Supreme Court of the great State of New 
York. 


BIOGRAPHIES OF THE PRESIDING 
JUSTICES. 


Hon. 


First Presiding Justice General Term. 


DaniEL P. INGRAHAM. 


First Judicial Department, 1858-1873. 


Judge Daniel P. Ingraham was born in the city 
of New York, April 22, 1800. He was of English 
descent, his paternal ancestors having been engaged 
|in business and commercial pursuits, and, on his 
| mother’s side, prominent in public affairs. 
| When he was only twelve years of age, his fam- 
‘ily removed to Harlem, where they possessed con- 
| siderable real estate, inherited from his grandfather, 
and where he resided until within a few years of 
his death. 

He graduated at Columbia College in 1817, and 
| entered the office of Richard Riker as a law student, 
and the father of Judge John R. Brady was a fel- 
| low-student. 

He was admitted to the bar and built up a large 
and lucrative practice. 

In 1835, he was elected an assistant alderman in 
the Twelfth Ward, and in 1836 elected alderman, 
and served in that office in 1836 and 1837, taking 
part in city political affairs. 

Governor Marcy appointed him, in 1838, judge of 
| the Court of Common Pleas, to fill the vacancy 
| caused by the death of Judge John T. Irving. 
| On the retirement of Judge Ulshoeffer, of that 
court, he was chosen presiding or first judge of 
| that court, which position he held until his election 
lasa justice of the Supreme Court. 
| In 1857, he was elected a justice of the Supreme 
| Court, and took his seat January 1, 1858. He was 
re-elected November, 1865. , 

Upon the reorganization of the Supreme Court, 
by the adoption of the Constitution of 1860, he was 
appointed by the Governor of the State presiding 
justice of the General Term of the Supreme Court, 
in the First Department, at its organization, and 
held that position until the end of his term, Decem- 
ber 31, 1873. 

Judge Ingraham held the confidence of the pro- 
fession and the public as a judge. He was a sound 
lawyer, presided with dignity and was conscientious 
and courteous to the bar. 

He died in New York, December 12, 1881. He was 
a member and an elder of the Dutch Reformed 
Collegiate Church in New York City. He married 
| Mary Landon, of Guilford, Conn., a daughter of 
| George Landon. He was a son of Nathaniel Gibbs 
Ingraham. 

Judge Ingraham left surviving him his 














sons, 


George L. Ingraham, Daniel P. Ingraham, Jr., who 
' died in 1900, and Arthur Ingraham, of this city. 
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Hon. Noa Davis, Jr. 
Presiding Justice General Term. 


First Department, 1857-1868 and 1872-1886. 





siding justice of the General Term, made him the 
most conspicuous figure on the bench of the 
metropolis. 

In the Tweed trials he was most zealous, and his 


Judge Noah Davis was born in Haverhill, New | decision fining David Dudley Field and Elihu Root, 


Hampshire, September 10, 1818. In 1825 his parents | 
removed to Albion, N. Y. | 

His education was at the public schools of that | 
place and at the Lima, N. Y., Seminary. He) 
adopted the profession of the law, and was admit- | 
ted to the bar in 1841, and began practice at Gaines, | 
N. Y., and later went to Buffalo to reside and prac- 
tice his profession. In 1844 he returned to Albion, 
N. Y., and formed a partnership with Hon. Sanford 
E. Church, where the firm conducted a large and 
successful practice. 

In March, 1857, on the death of Mr. Justice James 
Mullett, he was appointed by the Governor justice 
of the Supreme Court, for the Eighth District, to | 
fill that vacancy, and in the fall of 1857 he was 
elected for the full term. 

Mr. Justice Davis took an active part in political 
affairs and held a prominent position in the coun- 
cils of the Republican party, and in November, 1868, 
he was elected to a seat jn the United States house 
of representatives, and took his seat at the opening 
of the next congress, resigning from his seat on the | 
bench in the fall of 1868 to accept the same. 

He took at once a prominent position in the 
house. In July, 1870, President Grant offered him 
the position of United States attorney for the South- 
ern District of New York, which he accepted and | 
resigned his seat in the house of representatives, | 
and he served in that office, still holding a higher | 
place in public estimation and in the councils of the | 
party. 

On the continuation of the movement for the| 
overthrow of the Tweed Ring regime, Mr. Justice 
Davis was the almost unanimous selection of the 
reform movement for the judgeship, and he was 
elected justice of the Supreme Court, in the First | 
Judicial District, in the fall of 1872, and resigned 
his office of United States attorney for the South- 
ern District on December 31, 1872, and on January 
I, 1873, took his seat on the bench of the Supreme 
Court. 

He was appointed associate justice of the Gen- 
eral Term, in the First Department, and took his 
seat January 1, 1873, succeeding Justice George G. 
Barnard, and on the retirement of Mr. Justice In- 
graham, as presiding justice, December 31, 1873, 
he was appointed presiding justice of the General 
Term, First Department, which position he filled 
until the expiration of his term, December 31, 1886, 
serving fourteen years in the General Term and one 
year as associate justice. 

His previous service onthe Supreme Bench in 
the Eighth District of nearly twelve years gave 
him more than a quarter of a century of judicial 
experience on the bench. 





The position held by Mr. Justice Davis, as pre- 


of counsel for the prisoner, occasioned great and 
intense interest. 

He presided at some very important trials; that 
of James Fisk, Jr., and of George Francis Train, 
where he ordered a conviction, disregarding the re- 
fusal of members of the jury to find as directed 
by the court. 

His decision in the Tweed case of a commutative 
sentence, while it was later reversed by the Court 


| of Appeals, was of enormous force in the overthrow 
|of the Tweed regime. 


Judge Davis was a strong 
and an impulsive man. 

He was severely criticised by some members of 
the bar, but by the masses of the community he 
was not only sustained, but applauded. 

His retirement from the bench was commemo- 
rated by a presentation of his portrait painted by 
Daniel Huntington to the Supreme Court. On that 
occasion he said: 

“It is my nature to form strong convictions, and 
sometimes I express them too sharply; but neither 
by speech nor silence have I ever designed to injure 
any suitor or his counsel. In searching the record 
of my judicial life I can find no entry that I ever 
decided any cause or matter contrary to my convic- 
tions of right.” j 

He was much attached to his friends; was ardent 
in his friendship as he was in his antipathies. 

He took a profound interest in medico-legal ques- 
tions, and was an active and interested student of 
forensic medicine, serving as an officer of the Med- 
ico-Legal Society in the meetings and public func- 
tions in which he often took part and was at the 
time of his death an honorary member of that body. 
On retiring from the bench he resumed the prac- 
tice of the law and continued to take a deep inter- 
est in public questions. 

He was an eloquent speaker, and was a capable 
and successful after-dinner speaker, and took great 
pleasure in social festivities. He was a vice-presi- 
dent of the Union League Club and held deservedly 
a high position in the public confidence and regard. 

On his death a large meeting of the bar was held, 


|at which prominent members took part. 


He was childless and his widow survives him. 


Hon. Cuartes H. Van Brunt. 
Third Presiding Justice General Term. 
First Department. 


Mr. Justice Van Brunt succeeded Judge Noah 
Davis as presiding justice of the General Term, 
in the First Department, and served from and in- 
cluding the year 1887, continuously, until the dis- 
solution of that court at the end of 1895, a service 
of nine years. 





THE ALBANY 


344 





LAW JOURNAL. 








He was the third presiding justice of the General 
Term. 

He was appointed presiding justice of the Appel- 
late Division and has served since its organization 
in the First Department continuously, and will re- 
tire on December 31, 1904, nine years in each court, 
if he lives. 


His biography will appear among the judges of 
the Appellate Division, First Department. 
SECOND JUDICIAL DEPARTMENT. 
Hon. JosepH BARNARD. 
First Presiding Justice General Term. 


Second Department. 


Hon. Cuaries F. Brown. 
Second and Last Presiding Justice General Term. | 
Second Judicial Department. 


Judge Charles F, Brown served as presiding jus- | 
tice of the General Term, Second Department, for | 
the years 1894 and 1895, and until that court was 
suspended. 


This sketch is not completed, but will appear 
later. 
THIRD JUDICIAL DEPARTMENT. 
Hon. THeEopore MILter. 
First Presiding Justice General Term. 
Third Department. 


Hon. Theodore Miller was the first presiding jus- 
tice. He presided from the organization of the 
court, in 1870, and sat in this court until his election 
to the Court of Appeals, when Judge Learned suc- 
ceeded him. 

His biography is among the judges of the Court 
of Appeals. 


*Hon. Witttam Law Learnep, LL. D. 
Second Presiding Justice General Term. 
Third Department, 1870-1891. 


Judge Learned was born in New London, Conn., 
July 24, 1821. His father was Ebenezer, a descend- 





ant of William Learned, who came from England 
about 1630 and settled at Charleston, Mass. 

His mother, Lydia Coit, was a descendant of | 
John Coit, from Wales, an early settler from! 
Charleston, Mass. Judge Learned was fitted for | 
college at the Union School, in New London. He 
entered Yale College in 1837 and graduated in 1841. 

He first studied law with William F. Brainard, 
of New London, and later with Hon. George Gould 
of Troy, N. Y. He was admitted to the bar, No- 
vember, 1844, and commenced the practice of law 
at Albany, N. Y., in 1844. 

In the practice of law, Judge Learned has been 








* Deceased. 


associated at some time with Theodore Foudey, 
Gilbert L. Wilson, Rufus G. Beardslee and James 
C. Cook. 

In 1870, Governor John T. Hoffman appointed 
Judge Learned a justice of the Supreme Court, to 
fill the vacancy. caused by the election of Rufus W. 
Peckham to the Court of Appeals, and in the fall 
of the same year Judge Learned was elected by the 
people to the same office. 

In 1875, he was appointed by Governor Samuel 
J. Tilden presiding justice of the General Term, in 
the Third Department, in place of the Hon. Theo- 
dore Miller, who had been elected to the Court of 
Appeals, and took his seat January 1, 1876, and 
reappointed by Governor Cleveland in 1884, having 
been re-elected justice of the Supreme Court. 
Judge Learned held that position continuously, and 
presided over the General Terms of that district 
until December 31, 1891, a period longer than that 
held by any other judge on the General Term 
bench, except Hon. Joseph F. Barnard, in the Sec- 
ond Department. 

He was re-elected at the expiration of his first 
term, for a term of fourteen years, from January 
I, 1884, and retired by age limitation December 31, 
1891. 

He received the degree of LL. D. from Yale Uni- 
versity in 1878. 

Mr. Justice Learned has held the Chair of Equity, 
Civil Law and Trials in the Albany Law School. 

He has published three works, “ Madame Knight’s 
Journal,” published by Munsell, and Bishop Earle’s 
“ Microcosmography ” and “ The Learned Geology.” 

On his retirement from the bench he resumed the 
practice of the law as counsel. He has resided in 
the city of Albany, and has lived to an advanced 
age. 

He married, May 29, 1855, Phebe Rowland Mar- 
vin, of Albany, daughter of Alexander and Mary 
(Pepoon) Marvin, who died March 31, 1864; and 
he married, second, January 15, 1868, Katharine 
DeWitt, of Albany, daughter of Clinton and Elsie 
(Van Dyck) DeWitt. By his first wife he had three 
daughters, Mary Marvin, who married the late 
John DeWitt Peltz; Grace Hallam, who married 
Gen. John H. Patterson, and Mabel. 

He was president of the Female Academy, at 
Albany; of the Albany Academy, of the Albany 
Institute and Historical and Art Society, and of 
the Medical College; an active member of the board 
of governors of the Albany Hospital; was president 
of the Albany Law School, and for two terms presi- 
dent of the Fort Orange Club, of Albany, and was 
one of the governors of Union University. 


Hon. STEPHEN L. MAyHAm. 
Third and Last Presiding Justice General Term. 
Third Department. 


The biography of Judge Mayham is incomplete, 
but will appear in this work. 
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FOURTH JUDICIAL DEPARTMENT. ' 
Hon. JostepH Muttuin, LL. D. 
First Presiding Justice General Term. 


New York Supreme Court, Fourth Department, 
1858-1881. 


Judge Mullin was born near Dromore, County 
of Down, Ireland, August 6, 1811. 

He came to America at an early age, and in 1824 | 
entered the printing office of the Thursday Post, | 
in Watertown, N. Y. He stayed four years, and | 
then entered the Union Academy, at Bellville, EI- | 
derburgh, Jefferson county, N. Y. 

He fitted for college, and entered Union College | 
in 1831, and graduated in 1833. He was appointed | 
principal of the Union Academy, but after one year 
returned to Watertown, and was made principal 
of the academy there, which position he filled until | 
1836. In 1837, he was admitted to the bar, and 
became a member of the law firm of Sterling & 
Bronson, Mr. Sterling being then senator in the 
State senate, and Mr. Bronson a member of con- 
gress from that district. This co-partnership con- 
tinued two years, when Mr. Mullin opened an office 
at Watertown alone, and formed partnerships later 
with L. J. Goodale and Milton H. Merwin, after- 
wards judge of the Supreme Court. 





He was appointed. examiner in chancery about 
1841, and held the office two years.. He was, about 
the same time, appointed district attorney of Jef- 
ferson county, and served three years. Later, he 
held the position of commissioner in bankruptcy 
for several years. 


Supreme Court, for the term of eight years. 


second term, was again re-elected without opposi- 
tion. His term expired December 31, 
limitation. 

He was appointed presiding justice of the Gen- 
eral Term, on its organization in 1870, by the Gov- 


ernor of the State, in the Fourth Department, which | 


position he filled until the 31st of December, 1880, 
when he was succeeded by John L. Talcott. 


His residence was at Watertown, N. Y. Union 
and Hamilton Colleges each ,conferred the degree 
of LL. D. upon him. 

He resumed his practice on retiring from the 
bench, and lived and died at Watertown, N. Y. 

Hon. Joun L. TAtcort. 
Second Presiding Justice General Term. 
Fourth Department, 1870-1882. 


Associate Justice in Second and Fourth 
Departments. 
Judge Talcott was born at Williamstown, Mass., 
September z, r81z. He was a son of Samuel Austin 


= 


1880, by age | 





Talcott, who was appointed Attorney-General’ of 


the United States in 1821 and 1823, and a man of 
national reputation, of Hartford, Conn. His mother 
was Rachael Skinner, of Williamstown, Mass. 

He was educated at the Albany Academy, the 
Polyclinic, at Chittenango, and at the Pittsfield In- 
stitute, Massachusetts. He then read law in his 
father’s office in New York city, and later entered, 
as a student, the office of William H. Maynard and 
Joshua Spencer, at Utica. 


On his admission to the bar he went to Buffalo 


|to reside, which city he made his home, and he 


| entered there upon the practice of the law. 


On the resignation of Judge Noah Davis from 
the Supreme Bench, he was elected to fill that va- 
|cancy in the fall of 1869, and took his seat January 
, 1870, to serve the unexpired term ending De- 
cember 1, 1873. 


He was re-elected for a full term in the fall of 
1873, and took his seat January 1, 1874. 


In May, 1870, Judge Talcott was appointed by 
Governor Hoffman associate justice of the General 
Term, in the Fourth Department, on the organiza- 
tion of that court. 


Governor Cornell appointed him to the General 
Term, in the Second Department, where he served 
in the years 1874 and 1875. 

At the request of Judge Jasper W. Gilbert, a 
change was made, by which Judge Gilbert was 
transferred to the Second Department, from the 


| Fourth, and Judge Talcott to the place of Judge 


Gilbert, in the Fourth Department. 
In 1880, Governor Cornell appointed Judge Tal- 


| cott presiding justice of the General Term, in the 


In the fall of 1857, he was elected judge of the | Fourth Department, and he served as presiding jus- 


He | 
was re-elected in 1865, and at the expiration of his | 


tice of the General Term, continuously, until the 
expiration of his term, by age limitation, at the end 
of the year 1882. 

He resided in Buffalo on leaving the bench. He 
died in Buffalo, greatly admired and respected. 

Judge Talcott was one of the ablest lawyers who 
sat in the General Term during the whole period 
of its existence. 

In the earlier years of his service he was in the 
fullness of his power and usefulness, but his health 
failed considerably in the latter part of his service. 

He must be classed in the front rank of the Gen- 
eral Term judges of that bench. 

As an illustration of the estimation in which he 
was held by the bench the writer heard a statement 
from one of the judges of the Court of Appeals, 
in which. he says: 

“T heard one of the judges who sat with Judge 
Talcott on the bench in the Fourth Department, 
say that, ‘John S. Talcott was the ablest judge he 
had ever been associated with on the bench.’” 


My informant was one who had been on the bench 
many years, and who had also been an associate 
judge of the Court of Appeals. 
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Hon. James Cosstetr SuitH, LL. D. 


Third. Presiding and Associate Justice General 
Term. 
Fourth Department. 
First Presiding Justice, Fifth Department, 1883-1887. 

Judge James C. Smith was born at Phelps, On- 
tario county, New York, August 14, 1817. He was 
a son of Thomas Smith, of Dartmouth, Mass., and 
his mother was Rachael Cosslett, of New Britain, 
Conn. 

Young Smith’s early education was in the district 
and select schools of Phelps. He entered Hobart 
College in 1831, and at the close of his junior vear 
entered Union College, from which he graduated 
in 1835. 

He studied law in the office of Walter Hubbell, 
of Canandaigua, and of Lyman Sherwood, of Ly- 
ons, N. Y. He was admitted to practice as an at- 
torney in 1839, and as counsellor-at-law in Octo- 
ber, 1842. 

He was associated in practice at Lyons with 
Lyman Sherwood until 1843, and with Francis =. 
Cornwell from 1847 till August, 1854. He then re- 
moved to Canandaigua and formed a partnership 
with E. G. Lapham, afterwards senator of the 
United States, which continued until he was ap- 
pointed, in 1862, by Governor Morgan to fill the 
vacancy in the Supreme Court caused by the resig- 
nation of Hon. Addison T. Knox. 

He was appointed surrogate of Wayne county in 
1843, and served till January 1, 1847. He was a 
member of the peace convention held in Washing- 
ton in 1861. 

In November, 1863, he was elected justice of the 
Supreme Court for the unexpired term; in 1867, 
he was re-elected for a full term of fourteen years 
by unanimous vote of both parties. In January, 
1877, he was appointed associate justice of the Gen- 
eral Term, in the Fourth Department, where he 
served in 1877-78-79, 1880, 1881 and 1882. 

In 1883, he was appointed presiding justice Gen- 
eral Term, in the Fifth Department, and served as 

such from its organization under the amendments 
to the Constitution and the acts under it (chap. 329, 
Laws of 1883), and the amendments thereto in 1885, 
until he left the bench, by limitation of age, Decem- 
ber 31, 1887, and was succeeded by Judge George 
Barker as presiding justice. 

The degree of LL. D. was conferred on him by 
Union, Hobart and Hamilton Colleges. 

On his retirement from the bench he resumed 
practice at Canandaigua, where he resided until his 
death, September 26, 1900, at the advanced age of 
eighty-three years. 

He married Emily Ward Adams, of Lyons, N. Y., 
and left surviving him three sons, Edmund H. 
Smith, of the clerk’s office, Court of Appeals; Ar- 
thur C. Smith, of Rochester; James C. Smith, Jr., 
of Detroit, and two daughters, Alice L. Smith and 
Emily J. Putnam. 





, Judge Smith was a very able lawyer and a com- 
petent and good judge. He was conscientious in the 
discharge of his duties; courteous to the bar, by 
whom he was greatly respected. 


Hon. Georce A. Harpin, LL. D. 
Third Presiding and Associate Justice General Term. 
Fourth Department. 


Fourth Presiding Justice Appellate Division. 


Fourth Department, 1872-1899. 

Judge Hardin was born in Winfield, Herkimer 
county, N. Y., August 17, 1832. His father was 
of English and Irish extraction, and his mother 
of English parentage, although born in New York 
State. 

He prepared for college at Whitestown and Caze- 
nova Seminaries; entered Union College, where he 
graduated in 1852. 

He studied law with the late Judge Nolton and 
with Jarvis N. Lake, of Little Falls, and was ad- 
mitted to the bar in 1854. He formed a partner- 
ship with Judge Nolton, and entered on a success- 
ful. career. 

In 1858, he was appointed district attorney of 
Herkimer county, and in 1859 he was elected to that 
office, serving one term. 

In 1861, he was elected to the State senate from 
Otsego and Herkimer counties and served one term. 

In 1871, he was elected a justice of the Supreme 
Court and took his seat January 1, 1872. He was 
re-elected in the fall of 1885 and took his seat Jan- 
uary 1, 1886, and he served his full term until Janu- 
ary I, 1900. 

In November, 1881, Governor Cornell designated 
him as an associate justice of the General Term, in 
the Fourth Department, where he served till the 
end of 1883, when he was appointed presiding jus- 
tice, succeeding Judge James C. Smith, and he 
served as presiding justice from 1884 to the end 
of 1895, being twelve years continuous service as 
presiding justice and three years as associate jus- 
tice, a total period of fifteen years on the bench 
of the General Term in the Fourth Department. 

In 1884, he was. designated as presiding justice 
of the General Term, in the Fourth Department, 
where he served till the end of his term, from and 
including 1884 to 1895, when the court ended, mak- 
ing a continuous service of sixteen years on the 
General Term bench — four as associate and twelve 
as presiding justice. 

His residence was at Little Falls, N. Y., where he 
died. 

The degree of LL. D. was conferred upon him 
by Hamilton College in 1876. 

On the organization of the Appellate Division in 
the Fourth Department, Judge Hardin was ap- 
pointed the presiding judge, which position he held 
in 1896 until the end of his term, January 1, 1900. 

He married Annette A. Arnold, of Little Falls, 
who survives him. He left no children. 








THE ALBANY 


LAW JOURNAL. 347 











We are indebted to Hon. Albert M. Mills, of 
Little Falls, N. Y., of the Herkimer county bar, 
for the data for this sketch, who says of him: 

“Judge Hardin was a very able lawyer, and one 
of the leading justices of the State; a man of strong 
intellect and formed independent and original con- 
clusions, to which he adhered with great tenacity. 
He had a natural talent for finance and took a lead- 
ing part in business affairs. He was the president 
and leading spirit in the largest bank in Herkimer 
county. He was a director or trustee of the Met- 
ropolitan Trust Company, of New York, and was 
interested in many business and financial enter- 
prises.” 

His decisions can be found in Hunt’s Reports 
and the Reports of the Appellate Division 1896, up 
to his death, which occurred at Little Falls, April 
16, TQOI. 


FIFTH JUDICIAL DEPARTMENT. 


Hon. James C. SMITH. 
First Presiding Justice General Term. 
Fifth Judicial Department. 

Hon. James C. Smith was the first presiding jus- 
tice in this department. The sketch of his life is 
with the presiding justices of the Fourth Depart- 
ment, where he served from 1877 to the end of 
1888. 

Hon. GeorceE BARKER. 


Second Presiding and Associate Justice General 
Term 


Fifth Department, 1868-1889. 


Judge George Barker was born at Venice, Cay- 
uga county, N. Y., November 6, 1823. He was of 
English descent, on both sides. His father was 
John A. Barker, of Connecticut, and his mother 
Was a native of New Jersey. 

He had no collegiate education; attended the com- 
mon and select schools, and graduated at the Au- 
rora Academy, Cayuga county, N. Y. 

He studied law in the office of Daniel Wright, of 
Auburn, and was admitted to the bar, in the Seventh 
Judicial District, at Auburn, N. Y., in November, 
1847. He commenced the practice of his profession 
in Fredonia, N. Y., where he made his home. He 
served as president of that village in 1855, 1857 
and 1858. He was elected district attorney of that 
county in 1853 and again in 1862. He was chosen 
a member of the Constitutional Convention in 1867, 
and held a place on important committees in that 
body, both on the judiciary and the legislative, and 
in its organization. ® 

In the fall of 1867 he was elected justice of the 
Supreme Court, in the Eighth District, for the term 
of eight years. He was re-elected in 1875, as the 
candidate of both political parties. He was ap- 
pointed associate justice of the General Term, in 
the Fifth Department, at the organization of that 
court in 1884, and took his seat and served in the 
years 1885, 1886 and 1887. 


He succeeded Judge James C. Smith, and served 
as presiding justice of the General Term during the 
years 1888, 1889, and retired from the bench, by 
age limitation, December 31, 1889. 

He has one daughter, who is the wife of Judge 
John Woodward, an associate justice of the Appel- 
late Division, in the Second Department. 

He has resided, since he left the bench, at Fre- 
donia, N. Y., where he has lived to an advanced 
age, universally esteemed and respected. 


Hon. Cuartes C. Dwicut, LL. D. 


Third and Last Presiding and Associate Justice 
General Term. 





Fifth Department, 1868-1901. 


Hon. Charles C. Dwight was born at Richmond, 
Berkshire county, Mass., September 15, 1830. He 
was the son of the Rev. Edwin Mills Dwight. He 
| received his preparatory education at the Ithaca 
| Academy, Ithaca, N. Y. He entered Williams Col- 
| lege in 1846 and graduated in 1850. 
| He taught school during his college course, to 
| assist in defraying the expenses of his education, 
|and after graduation served for a year and a half 
|as principal of Coxsackie Academy. He then en- 
| tered the law office of Hon. Amos Dean, of Albany, 
'as a law student, during the years 1852 and 1853, 
and attended the lectures in the Albany Law School. 
| On graduation, in 1853, he was admitted to the bar; 
| he commenced practice at Coshocton, Ohio, with 
| Hon. William Stone, afterward district judge and 
Governor of Iowa. 
| In the fall of 1854, he removed to Auburn, N. Y. 
In 1859, he was elected county judge of Cayuga 
county, and in 1867 and 1868, he was a member of 
the Constitutional Convention. 

In the fall of 1868, on the death of Judge Henry 
Welles, he was appointed by Governor Fenton to 
fill the vacancy, and in the fall of 1860, he was 
elected for a full term, and in 1877 he was re- 
elected, and again in 1885, and served till January 
I, 1901, when his term expired by the age limitation. 

Under the law as it then stood, Judge Dwight 
spent the first year of his service as a member of 
the Court of Appeals. . 

In 1888, he was appointed associate justice of the 
General Term, in the Fifth Department, with Judge 
George Barker, presiding judge, and George Bradley 
and Charles C. Dwight, associates. 

In 1889, he served as associate judge, in the 
Fifth Department. In 1890, he was appointed pre- 
siding justice, in that department, and served as 
presiding justire until the dissolution of that court, 
in 1895. 

Justice Dwight served in the Union Army, in the 
War of the Rebellion, in 1861-2, as captain of the 
Seventy-fifth New York Volunteers, and from 1862 
to 1865, as colonel of the One Hundred and Six- 
tieth New York Volunteers. 

Judge Dwight’s opinions, both in the Court of 
Appeals’ Reports and in those of the Supreme Court 
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and at General Term, show him to have been a 
careful student of the science of the law and to 
possess literary ability of a high order. 

He was one of the trustees of Auburn Theological 
Seminary; of Welles College, at Aurora; of Cor- 
nell University, and of the Albany Law School. 

Williams College conferred the degree of LL. D. 
upon him in 1874. 

He died in Auburn, April 8, 1902. At his death 
the bar of Cayuga county met, Mr. Franklin D. 
Wright presided and made an address, and adopted 
a memorial on motion of Judge Underwood, and 
Hon. Theo. M. Pomeroy made a memorial address 
at Auburn, May 9, 1902. He was followed by Hon. 
W. F. Cogswell, of Rochester, as did also Judge 
W. F. Adams, presiding justice of the Appellate 





Division, Fourth Department; Charles A. Hauley, 
Esq., of the bar of Seneca county, and John B. 
Teller, of the Cayuga county bar. 

(To be continued.) 


(From advance sheets Medico-Legal Journal and | 
Vol. 2, “The Supreme Court of the States and | 
Provinces of North America.” ) 


—— «——__ 


A SOLUTION OF THE DIVORCE PROBLEM. 


By D. F. Hannican, LL. B., St. Pau, Minn. 


clergy, to whom divorce itself appears to be as great 
an evil as prostitution. It has been proposed to 
make it more difficult for married persons to ob- 
tain divorces, and to prohibit the marriage of the 
party to the marriage whose conduct has been repre- 
hensible. Such suggestions are opposed to a ra- 
tional estimate of human nature. Marriage may be 
a sacred institution, though Voltaire, with almost 
Mephistophelian cynicism, called it “the eighth 
deadly sin.” Roman Catholics may regard it as a 
sacrament and Protestants as a solemn contract; 
but no man or woman of experience can deny that 
it is a lottery. The truth of the old proverb, 
“Marry in haste, and repent at leisure” is demon- 
strated every day in America by the evidence given 
in divorce cases. The object of marriage is admit- 
tedly domestic happiness; but the difficulty of bring- 


|ing together a man and a woman who are by 
|temperament and character suited to make each 


other happy is one which only a philosopher like 


| Schopenhauer could adequately appreciate. 


If the number of suits for divorce has largely in- 
| creased during the past few years in the United 
| States there must be some intelligible cause for 
this lamentable state of affairs. Taking a general 
| view of the question, it would seem as if the main 
| cause were the unsuitability of the married pair to 
| live together; and this factor in the problem can- 


| not be left out of account. 


The extraordinary divérsity of the divorce laws | 
of the United States have been too frequently 
pointed out to need further emphasis. The laws of 
the different States are so conflicting that, as some- | 
body has facetiously remarked, a person may be 
married in one State and unmarried in another State. 

In New York the grounds on which a divoree | 
may be obtained are virtually the same as in Eng- 
land, and an absolute divorce can only be granted | 
on the ground of adultery. In Kentucky “ ungov- | 
ernable temper ” is a sufficient ground for a divorce. | 
Insanity at the time of marriage is a ground for | 
divorce in Colorado, the District of Columbia, | 
Georgia, Mississippi, and Virginia. In Washing- | 
ton the insanity must have lasted ten years to be a| 
proper ground for obtaining a divorce, while four | 
years’ insanity is. sufficient in Florida. Absence 
without being heard from for three years is enough 
to entitle a person to a divorce in New Hampshire 
and Ohio, while in Connecticut and Vermont seven | 
years’ abserice must be proved. In Wisconsin, vol- | 
untary separation for five years is a ground for 
granting a decree of divorce. In Maryland “ carnal 
knowledge” of a wife by her husband before their 
marriage is a ground for divorce, and in Kentucky 
a special ground is “ concealment of sexual disease.” 
In South Carolina there are no divorce laws; and 
it has bean said that the result has been, in many 
cases, “to legalize lifelong rape.” 

The problem of simplifying and aeutiatiiliane the 





| divorce. 


The Constitution of the United States will not 


| assist us in remedying the evil, for there is no allu 
| sion whatever in it to the subjects of marriage or 
| divorce. 


But there is embodied in one article of 
the Constitution a principle which might be ex- 
tended in such a manner as to result in uniform 
| legislation on this subject in all the States. Section 
1 of Article III says: — 

“Full faith and credit shall be given in each State 


|to the public acts, records, and judicial proceed- 


ings of every other State.” If any State, therefore, 


| passes laws simplifying or modifying the marriage 
| contract, the other States cannot ignore such legis- 
| lation or the judicial proceedings to which it gives 


rise. If they follow the example of the innovating 
State in the matter, uniformity may speedily be 
secured. 

It would be possible to render divorce suits un- 
necessary, and yet to secure all the advantages of 
Marriage might be legally defined, under 
the new system, as a contract between a man and a 
woman void and determinable by the consent of the 
two contracting parties. To some extent, the prin- 
ciple of the dissolution of a marriage by consent is 
recognized by the e&isting law in France. In 
reality the parties to the marriage contract are the 
persons most ititerestéd in its performance. The 
offspring of the’ marriage aré also interested; but 
there is nothing to prevent ample provision being 
made fot them, even. if their parents legally sepa- 
rate. : When two marriéti persons are satisfied that 


law on this subject in the United States has, of. late, | it is nd longer possible for them to*live happily 
been rather intemperately discussed by some of the! together, and that they should, ‘therefore, in the i+ 
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Li 1 
terests of domestic peace, live apart the law should | 
treat a separation by mutual consent as equivalent 
to a decree of divorce. 

If there are children born of the marriage, the | 
father should be compelled to maintain these chil- | 
dren; but, if the wife has separate property, she | 
should be reqnired to contribute proportionately | 
to the children’s support. By this simple device | 
all the scandal of the divorce court would be| 
avoided. 

The principle embodied in the proposed change 
is one which so great an authority as Milton de- 
fended nearly three hundred years ago. Such legis- | 
lation would not be equivalent to a legalization of | 
free love; and even though another marriage, after | 
a legal separation, were permitted, this would in no} 
way savor of polygamy. The real result of the 
change would be to make marriage a natural, instead 
of what it is at present —a highly artificial institu- 
tion. If every State in the Union passed a law 
embodying the view of the marriage contract I 
have just indicated, it might lead to a favorable 
modification of American social life in conformity 
with scientific ideas and the spirit of the age. 


a 


JUDICIARY IMMUNE TO CORPORATION 
INFLUENCE. 


Justice David J. Brewer, of the United States 
Supreme Court, in an article contributed to the 
Independent, discusses the possible influence of or- 
ganized wealth upon the juditiary. “It is urged,” 
writes Justice Brewer, “that corporations by their 
wealth and power are potent in conventions and 
with executives, and thus have large, if not con- 
trolling, influences in the nomination or appoint- 
ment of judges; that naturally they will seek to put 
in judicial position those friendly, and that thus 
gradually they will secure a dominance over judi- 
cial decisions, making them in harmony with their 
interests. It is well to look a matter like this 
squarely in the face and consider both the possi- | 
bilities and dangers. It will be perceived that the 
qttestion does not imply the gross form of pecuniary 
corruption, but only the insidious influence of ac- 
cumulated wealth and power. It is useless to try 
to laugh the suggestion down as though it were 
outside the range of possibilities. But is there good 
foundation for the suspicion?” 

Justice Brewer believes that there are two things | 
“tending ‘to minimize the possible effect of all out- 
side influence on the judiciary.” One is, according 
to Justice Brewer, the indisposition of the Ameri- | 
can people to transfer oné from judicial to political | 
life. The second is the permanence of judicial life. | 
Noting these considerations Justice Brewer con-| 
tinues: 
“ “They tend to place judges beyond the range. 
of ‘outside influeri¢e. Let me also notice other mat- 
ters which may relieve the fears of many. Corpora- 
tions generally complain ‘that ‘the administration of 


| may arise. 


the law in the courts is unfavorable to them. There 
is, in fact, whether well or ill founded, a popular 
prejudice against corporations, and that prejudice 
finds expression in the verdicts ,of juries, which, in 
doubtful matters, usually favor the individual and 
punish the corporation. But so far as the individual 
and the corporation have conflicting interests, the 
administration of the law cannot favor each. If 
one is favored the other is injured. When each 
complains, may it not well be because there is in 
fact no favoritism? 

“Again, there is significance in the general de- 
mand for judicial honesty. While every failure of 
official duty offends, a failure by a judge is specially 
odious. No one likes to be condemned at the bar 
of public opinion, and least of all of that which 
it pronounces a heinous offense. Few covet in- 
famy or even social ostracism, and a guilty judge 
is a social outlaw. The restraint of public sentiment 
is, therefore, a potent factor. Helpful to this is 
the greater publicity which now attends all official 
action. The press with its myriad eyes is watching 
every minute action, and anything which a judge 
may do in disregard of official duty or even in such 
a way as to create a suspicion of his integrity is 
seen and published through the land. He acts as 
never before in the full light of day, and, conscious 
of that, guards well his own actions. 

“Further, managers of corporations share in the 
gereral feeling. They are, as other men, citizens, 
patriots; and as citizens and patriots abhor any- 
thing like national disgrace. They are not con- 
sciously public enemies, not robber barons standing 
at the highways of commerce with intent to plun- 
der every passing traveler. Their ideas of what is 
for the public weal may differ from those of others, 
but they are not Neros, ready to fiddle while Rome 
burns. All their interests are in the well being 
of the republic, so that they, with all others, have 
that general longing for judicial honesty. More 
than that, their interests demand it. It is a mis- 
take to suppose that litigation is principally be- 
tween individuals on the one side and corporations 
on the other. The great bulk of important litiga- 
tion is between different corporations whose busi- 
ness interests or plans collide. Common sense tells 
their managers that they need for the settlement 
of their disputes the most capable and honest 
judges. They cannot foresee the disputes which 
Their safety lies in the ability and in- 
tegrity of the judges, and their pecuniary interests, 
therefore, as well as their feelings as citizens and 


| patroits, impel them to do what they can to place 


men of integrity in judicial office. 

“Still further, their’ wealth enables them to se- 
cure and the importance of their business interests 
requires the highest legal talent in their counsel. 


| It is proverbial that the best lawyers are in the 


employ of corporations. But the great lawyer is 
an honest man. The old idea that trickery and 
deception were the weapons of the profession and 
that the more damnable the character the better 
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the lawyer has passed away, and all realize that in- 
tegrity is as essential to success as a lawyer as to 
success in any other profession or business. So, 
if it be true, and to the extent that it is true, that 
corporations are instrumental in putting their coun- 
sel in judicial office, they are simply placing there 
men of the highest character. And such a man 
placed in such an office feels as keenly, if not more 
so than others, the obligations of justice. Indeed, 
the very fact that, prior to his elevation, he has 
been in the employ of corporations, tends to make 
him careful lest any decision should be a departure 
from strict law in any way favorable to corpora- 
tions. To use a common illustration, he is so 
anxious to stand up straight that he not infre- 
quently falls over backward. 

“Let me narrate an incident which illustrates 
this. My predecessor in the office of judge of the 
First District Court of the State of Kansas, the 
Hon. William C. McDowell, was a gentleman of 
the highest character. His most intimate friend 
was the Hon. Samuel A. Stinson, at one time At- 
torney-General, and perhaps the most brilliant man 
who ever came to the State. Their friendship was 
known to all, and after his elevation to the judicial 
office Judge McDowell was so apprehensive that 
his friendship might mislead him that he was con- 
tinually deciding doubtful questions against Mr. 
Stinson. At the close of his judicial life the Bar 
of the district, who loved and were proud of Judge 
McDowell, prepared a suitable token of respect and 
delegated Mr. Stinson to make the presentation 
speech. He humorously referred to the difficulties 
he had by reason of the fact of the well-known 
friendship of the judge to himself, saying, ‘So per- 
sistently, Your Honor, have you decided against 
me that I feel sure that if I had filed the Ten Com- 
mandments as a declaration and subpoenaed the 
twelve apostles as witnesses you would have found 
some way to beat me.’ 

“ But, after all, the surest guaranty is the grow- 
ing earnestness of the demand for highest integrity 
in all official life. No one can compare generation 
with generation, without being conscious of a won- 
derful improvement. A few centuries ago a judi- 
cial decision meant favoritism. Still, later, it meant 
corruption, and the great Lord Bacon could only 
plead the custom of the times in extenuation of 
his misconduct. All that has passed away, and 
now judicial corruption is a thing almost unknown. 
Nor is official integrity confined to judicial life. 
How very rare are the instances of failure! Think 
for one moment of the hundreds of thousands in 
the employ of this government and only here and 
there does one prove false to his trust. We hear 
through the papers of every such instance and are 
sometimes alarmed thereby, but we seldom think 
of the hundreds of thousands of those who are true 
and of whom no mention is made. More and more 
is integrity in official life the rule. And it is the 
rule because of the increasing integrity in personal 
life. Officials will never be better than the people 





for whom they act, and as personal integrity pre- 
vails, so more and more will it become the charac- 
teristic of all official, and especially of all judicial 
life. Not far off is the day when every judge in the 
land, from the highest to the lowest, will in his 
official administration realize to the fullest extent 
in letter and spirit the. obligation which every Fed- 
eral judge assumes by his oath, that ‘I will admin- 
ister justice without respect to persons, and do 
equal justice to the poor and to the rich, and that 
I will faithfully and impartially discharge and per- 
form all the duties incumbent on me as judge, ac- 
cording to the best of my abilities and understand- 
ing, agreeably to the Constitution and laws of the 
United States; so help me God.’” 
—- 4 
RECKLESS AUTOMOBILISTS. 

The multiplication of powerful motor wagons, 
capable of speed greater than that of ordinary rail- 
road trains, has brought terror to some of the rural 
communities in the neighborhood of cities. Many 
automobiles are operated by gentlemen who run 
them with due consideration for the rights of other 
people. Many others are operated by persons who 
may be fitly described as wealthy hoodlums. These 
fellows drive their powerful machines along coun- 
try roads with insolent disregard of the rights of 
other travelers. Women and children who have 
been accustomed to drive on country highways have 
in many instances been practically driven from them 
because of this new danger. It is the custom of 
some of these recklessy insolent and brutal hoodlums, 
swelled with the sense of their own importance and 
power, when they have caused the upsetting of car- 
riages, and seen their occupants, whether men or 
women, thrown into the ditch, to drive on without 
slacking pace, not knowing or caring whether their 
victims may not be seriously maimed or killed. A 
few experiences of this sort explain, and go far to 
justify, the desperate measures that in some places 
have been taken by rural communities for their own 
protection. A judge of the Supreme Court, driving 
a spirited team, was recently compelled to check 
the furious onrush of one of these “ devil wagons” 
by jumping to the ground, getting to the head of 
his team, and, after signaling in vain, to threaten 
the automobilist with rocks, before he would slacken 
speed. More helpless travelers, like women, chil- 
dren or aged men, would have been without any 
remedy. 

Statutory and municipal regulations of the use 
of automobiles are of some value, if enforced. The 
hoodlums of the road have, in large measure, treated 
them with contempt. There are indications now that 
the public is beginning to assert itself for self-pro- 
tection. Suits for large damages are also pending 
by victims of such automobile accidents. In some 


cities, at least, the authorities have systematically 
begun to arrest those who violate the law. This 
course followed up, together with the suits for dam- 
ages, may materially check the evil. 
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A supposition that automobiles can run with im- | 
punity anywhere up to the limit fixed by statute) 
or ordinance seems to be somewhat common. Of| 
course, it is entirely erroneous. An enactment that 
the speed shall not exceed a fixed maximum is by 
no means a license to run at that speed under all 
circumstances. The general principles of the law 
of negligence necessarily require that the speed 
under particular circumstances should be far less 
than that maximum, or, indeed, that the machine | 
must be entirely stopped, if common prudence de- 
mands it in order to avoid a threatened injury to 
another person. There is a surprising lack of 
adjudications in the courts, up to the present time, 
in respect to the use of these machines, but the 
principles applicable to the subject are the same as | 
those which govern all vehicles on highways. Out- 
side of specific enactments, the question is simply 
one of negligence, and in most instances this will, 
of course, be a matter for the jury. It is important 
for the public to have the relative rights of auto- 
mobilists and others very sharply defined by specific 
precedents, though there can be little dispute as to 
the general principles applicable— Case and Com- 
ment. | 

—_>——_ | 


LAWYERS’ FEES. 


| 

The fee of a “cool million,” which Wall street | 
guesses that William Nelson Cromwell will get for | 
his services as counsel for the Panama Canal Com- 
pany, may not be regarded as exorbitant. The 
safe guidance of the interests of the “ French Com- 
pany ” during intricate negotiations called for legal 
skill of the kind which attains its highest develop- 
ment in corporation practice. 

This, it is believed, is the highest figure in law- 
yers’ fees, realizing in cash what Mr. Max Pam 
was to have received in “collateral” for his “ ser- 
vices” in the Bethlehem Shipbuilding Trust af- 
fairs. Its size is significant of the commercial ex- 
pansion of the past quarter of a century. The 
$400,000 received by John E. Parsons for organiz- 
ing the Sugar Trust, deemed excessive at the time, 
but justified by the law-defying substantiality of the 
work, would not to-day excite comment. 

Crime no longer holds out such legal rewards as 
are offered by commerce. The lawyers who de- 
fended Whitaker Wright got only about $25,000 
for their services. Canfield was reputed to have 
paid John B. Stanchfield $30,000 for dissolving the 
injunction against him; John G. Carlisle got $25,000 
for his conduct of the Preston Beal case before the 
Kentucky Court of Appeals. In the scale of fees 
these correspond only to those paid in the lesser 
litigation of corporations not yet expanded to trust 
size. Suits involving large estates yield counsel re- 
turns partly commensurate. The Fiske will case 
against Cornell University cost the heirs $400,000. 
The legal expenses in the Fair will case are said to 





have amounted to $500,000. 


The prevailing higher rates of legal compensa- 
tion is indicated in the counsel fees of $55,000 al- 
lowed by the court in a recent local divorce case. 
But Mr. Cromwell’s fee, if it really is to be a mil- 
lion, represents more than the average yearly in- 
come of 1{000 young lawyers.—New York World. 


——_—_ + 


| CHRISTIAN SCIENCE PRINCIPLES BEFORE 


A COURT. 


The case of Meyer v. Knott in the Supreme Court 
of Michigan ([October, 1904], 100 N. W. 907) was, 
as the court says, “ novel (not to say unique).” It 
was held that where, in an action for damages for 
breach of defendant’s agreement to teach plaintiff 
how to cure disease by Christian Science, plaintiff 
claimed that defendant was not a true believer, 
proof that two years before the contract with 
plaintiff defendant applied to a physician to remove 
superfluous hair from her face by electricity, which 


| the physician did, was insufficient to show that at 


the time of the contract defendant was not an ortho- 


| dox believer in Christian Science, the principles of 


which prohibited material treatment by physicians. 
The court said in part: 

“On the trial it appeared that the defendant had, 
at a date two or three years prior to the contract 


| with the plaintiff, had superfluous hair removed 


from her face by Dr. De Forest by means of elec- 
trical treatment, and, as plaintiff was able to call 
medical experts who testify that the superfluous hair 
is known to pathology by the name of ‘ hypertri- 
chosis,’ and is a disease, and as Christian Science 
is opposed to material treatment for disease, it fol- 
lows that one who has superfluous hair removed is 
not a true believer in, and adherent, follower, and 
practicer of, the principles of Christian Science. 
Apart from the consideration that this departure 
from the true faith, if it be such, occurred two 
years before the contract with plaintiff, thus leaving 
ample time for defendant to mature her belief, we 
deem it sufficient answer to the plaintiff’s contention 
that, if it be conceded that superfluous hair is a dis- 
ease, it is also regarded by many as a facial blemish. 
Some conceal it as well as they may by the use of 
face powder; same have it removed. The defendant, 
because her little son teased her about the appear- 
ance of this superfluous hair, caused hers to be 
removed. This was not done as a treatment for 
disease, but as a means of making herself more 
presentable. We think this does not tend to show 
that defendant was guilty of fraud in holding her- 
self out as a teacher of Christian Science. It is to 
be understood that both plaintiff and defendant 
proceed upon the theory that Christian Science, 
as taught by Mrs. Eddy’s book ‘Science and 
Health,’ is true. We have therefore determined the 
case on that assumption.” 

The special reasons assigned were probably suf- 
ficient for the dismissal of plaintiff's claim. It must, 
however, be apparent that the distinction drawn is 
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only a verbal one. “ Hypertrichosis,” although 
classed as a disease, is also a drawback or an evil. 
As we understand the Christian Science theory it 
negatives the existence of all evil, whether moral 
or physical, whether serious or trifling. This must 
involve the denial of the existence of a facial blem- 
ish in like manner as a cancer. Indeed, the general 
denial of the independent existence of matter makes 
all reasoning from Christian Science premises 
abortive and ludicrous. 

In view of the fact that Christian Science goes 
counter to the general results of human experience 
and therefore necessarily involves all manner of 
logical inconsistency, we doubt the wisdom of at- 
tempting to effectuate its policies by legal analogies. 

In ordinary religious and theological controver- | 
sies the courts have always sought as far as possi- | 
ble to remit parties to ecclesiastical remedies. It) 
will be found necessary to follow this policy even | 
more stringently with regard to Christian Science. | 
Of course, legislatures or courts should not inter- | 
fere with the adherents of this school in their purely | 
religious beliefs or harmless religious practices. | 
But their speculative faith had best, as far as pos-| 
sible, be ignored in passing upon questions of civil | 
rights or criminal wrongs. That is to say, the| 
courts should refuse to recognize the teachings of | 
Christian Science as a defense to infractions of the | 
criminal law and should refrain from granting af- 
firmative relief in civil cases based upon interpre- | 
tations of the principles of the system. New York 
Law Journal. 





LT ee 


THE BECK CASE IN ENGLAND. 

A criminal case in England, in which an unfor- 
tunate person named Beck twice became the victim 
of mistaken identity, has been widely discussed by 
the British press and also by many of the American 
law journals. We take the following succinct ac- 
count of the facts from Law Notes for October, 
1904: 

“In 1877 a man who called himself ‘Lord Wil- 
loughby,’ representing himself to be a peer and 
needing a housekeeper for a house in St. John’s 
Wood, managed to get wrongful possession of the 
jewelry of a number of women. His scheme was 
to write out a list of things which they were to 
buy, give them checks on a bank where he had no 
account, and then borrow their rings for the osten- 
sible purpose of getting them better ones of the 
same measurement. He was arrested for obtaining 
money under false pretenses and for offering bogus 
checks, tried under the name of John Smith, and 
sentenced to a term of penal servitude. He served 
his term and was released. In 1806 a series of 
crimes of exactly the same nature were perpetrated 
by a man who called himself ‘ Earl of Wilton,’ and 
once ‘ Lord Wilton de Willoughby.” An unfértunate 
Swede named Adolf Beck was arrested? Before the 
examining magistrate the policé* officer in” chatge 





| Names. 


of the 1877 case positively identified him with John 
Smith, and a treasury expert testified that the docu- 
ments were in the same handwriting as those in 
1877. Beck was tried at Old Bailey before Sir 
Forrest Fulton, who, curiously enough, had been 
prosecuting counsel in the 1877 case. At the trial 
it was ruled that evidence as to the identity of Smith 
with Beck or Beck with Smith was not admissible. 
So far as the prosecution was concerned, this was 
probably correct. But the identity of Beck with 
the Smith of 1877 having apparently been made 
part of the case against him, it would seem that he 
should have been allowed to show that he was not 
Smith. On this point Beck had evidence to prove 
a complete alibi in 1877, and for Smith’s entire term 
in prison. Beck was sentenced to seven years’ penal 
servitude, and, although he had not been identified 
with Smith at the trial, his clothes were marked to 
show a former conviction. Beck objected to this, 
and, after several petitions, the home office finally 
ordered the removal of the signs of a former con- 
viction, but declined in any way to enter upon the 
accuracy or otherwise of the conviction. So poor 
Beck had to stay in prison until about three years - 
ago, when his term expired. After coming out of 
prison he settled down to a quiet and industrious 
life, when it was suddenly reported to the police 
that the crimes of 1877 and 1896 were being re- 


| peated, with all their peculiarities of method and 


Beck was again arrested, tried and con- 
victed. Mr. Justice Grantham, before whom he was 
tried, respited sentence until the following session, 
and during that period the John Smith of 1877 
was arrested by a policeman in London, who is 
honest. The facts of the case being presented to 
the home office so forcibly, the home secretary bene- 
ficially granted Beck a ‘free pardon.’ Moreover, 
the treasury offered him some £2,000 as a solatium. 
He declined this, and addressed to the home secre- 
tary a demand for a thorough investigation of his 
case. The petition has been granted and a commis- 
sion to examine into the circumstances of the con- 
viction has been appointed.” 

The London correspondent of the Green Bag, in 
the October number of that magazine, states the 
facts more fully, and shows that the episode has 
started an agitation for reform of police methods 
and also for the establishment of an English court 
of criminal appeal. It seems highly probable that 
in any State of the American Union Beck would 
have obtained a new trial on appeal from his first 
conviction on the’ score’ of ‘the very stbstantial 
figure necessarily cut by his alleged identity with 
the original criminal, in spite of the fact ‘that the 
judge ruled‘that this question was immaterial. The 


jury must have been influenced by stich. of: the 
testimony as bore upon that point, and in the face 
of the defendant’s proffered proof ‘of an alibi’ the’ 
practical ruling led to substantial injustice: As far 
a8 the second 'trial i§ concerned,’ it may be said that. 
it is not so very uncommdr for a mat with a crimi- 











THE ALBANY 


LAW JOURNAL. 353 








inal record to be convicted wrongfully through mis- 
taken identity or similar mistake in this country. 
The case, as a whole, ought to give great stimulus 
to the project which has been mildly discussed in 
England for many years for an appellate court. The 
agitation will, of course, be fortified by recollections 
of the Maybrick case. The strongly preponderating 
sentiment in this country is that, whether or not 
Mrs. Maybrick was actually guilty of the murder 
of her husband, she should have been granted a 
new trial because of glaring abuses of the adminis- 
tration of justice in the trial she had. “ Stuff 
Gown,” the English contributor to the Green Bag, 
has this to say: 


“In other quarters there is strong agitation, 
backed up by High Court judges of great influence 
and by many members of the bar, in favor of a court 
of appeals in all criminal cases. It may seem re- 
markable to an American that there is now practi- 
cally no such right of appeal. A convicted man has 
only one course open to him. He may send an 


appeal to the home secretary asking for a further | 


investigation, and stating circumstances which he 
thinks were not sifted at the trial. This petition 
does not act as a stay, and while it is pending the 
prisoner is sent to one of the prisons to begin the 
term of his sentence. The petition is sent by the 
home office to the judge who tried the man, who 
reports whether he considers there is ground for 
further inquiry. If he thinks there is, the home 
office refers the matter to the public prosecutor. In 
other words, the home secretary takes his cue — 
or the officials of the department under him take 
their cue—in such a matter from the learned 
judge who tried the case, and by whose summing 
up, it is only fair to assume, the jury were largely 
influenced in arriving at this verdict. Even if the 


authorities come to the conclusion that the case was | 


not presented in an altogether ‘satisfactory way, 
they have no right to order a new trial or to grant 
a rehearing. They must either pardon the con- 
demned or let the matter rest. It is stated that the 
home secretary receives in the course of each year 
petitions from over 3,000 prisoners. He is an over- 
worked official, a member of the cabinet, with heavy 
parliamentary duties and with no time to give per- 
sonal attention to a twentieth of these petitions. 
He is also a lawyer, and he must, of necessity, refer 
all these applications to subordinates. It is, there- 
fore, not remarkable that it is only in the very 
worst cases that he decides to overrule the judge 
and the jury who tried a prisoner and set him free. 
It will be remembered that in Mrs. Maybrick’s case 


the application for her release was continued for | 


years —almost to the very last day of her term. 
It is impossible to believe that if it had been pos- 
sible for any one of the home secretaries who 
received her petitions or petitions on her behalf to 
have ordered a new trial, such a course would not 
have been taken. But it was only possible to order 
her release, or, in other words, to grant her a 


| pardon. Beck did not want a pardon for a crime 
_ which he had not committed. He simply wanted a 
| chance to prove his innocence, and in the whole 
system of English jurisdiction there was no ma- 
chinery open to him or to the public for such a 
trial.” 

Certainly English experience in the Maybrick case 
and the Beck case ought to put an absolute quietus 
upon Mr. Justice Brewer’s proposal to abolish 
criminal appeal as a matter of right in the United 
States— N. Y. Law Journal. 


a 
ACTION FOR PERSONAL INJURIES. 


JupGMENT Reversep BECAUSE THE CouRT STATED TO 
THE Jury THAT THE Suit SHouLD Not Have 
BEEN BROUGHT IN THE SUPREME COURT. 


SupREME Court, APPELLATE DiIvIsIoN, First 


DEPARTMENT. 


(October, 1904.) 

| Present — Hons. CuHartes H. Van Brunt, P. J.; 
| Epwarp Patrerson, Morcan J. O’Brien, Epwarp 
W. Hatcu and Frank C. LauGuHuiin, JJ. 


Mary McManon, Appellant, v. METROPOLITAN 
Street Rattway Company, Respondent. 
Appeal from a judgment in favor of the defend- 
ant entered upon the verdict of a jury and from an 
order denying plaintiff’s motion for a new trial made 
upon the minutes of the judge. 


D. Milbank for appellant; Charles F. Brown for 
respondent. 





Hatcu, J.— The plaintiff seeks to recover dam- 
|ages for injuries claimed to have been negligently 
inflicted by the defendant. The complaint demands 
judgment for $2,500. The proof given by the plaint- 
iff upon the trial tended to sustain the averments 
of the complaint, and, if believed, entitled her to 
a verdict at the hands of the jury for such sum as 
the evidence fairly warranted. It is evident, how- 
| ever, that the injuries were comparatively slight, and 
| the evidence of damage would not have justified the 
firtding of a large amount. We should have no diffi- 
culty in affirming the judgment, were it not for an 
error committed by the court in its charge to the 
|jury. In submitting the case the court said: “ This 
| case ought not to have been brought in this court 
| because the particular injuries complained of are 
not serious enough to take up the time of the 
Supreme Court. It ought to have been brought in 
the Municipal or City Court.” To this charge coun- - 
sel for the plaintiff excepted, stating as the grounds 
of his objection: “That this court is open to all 
| parties, poor and rich alike. 

| The court replied: “No, it is not a question of 
being poor or rich, and you ought not to make such 
'a statement; but the courts of our commonwealth 
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are divided in their jurisdiction in regard to amount. 
The Municipal Court has jurisdiction to $500, the 
City Court up to $2,000; and in the multiplicity of 
actions which are brought in this great city it is 
the policy of our judiciary that actions for small 
damages ought not to block the calendars of the 
Supreme Court when there were two other courts of 
competent jurisdiction in which they could be 
brought.” The learned court in what it said was, 
undoubtedly, prompted thereto on account of the 
condition of the calendar where important cases were 
awaiting trial which could not be had by reason of 
the time of the court being taken up with com- 
paratively trivial cases, and such practice the court 





influence their decision in a matter with which they 
have authority to deal, will be critically scrutinized, 
and in order to uphold it it must appear that the 
party was not prejudiced thereby and that the jury, 
without regard to the opinion expressed, were left 
free to act and uninfluenced by it. The question has 
arisen in various forms, and this rule has been uni- 
formly applied (Richardson v. Van Nostrand, 43 
Hun, 299; Gilbertson v. Forty-second St., etc., Ry., 
14 App. Div. 204; Magee v. City of Troy, 48 Hun, 
383; Massoth v. Delaware and Hudson Canal Co., 
64 N. Y. 524). The charge in the present case was 
something more than the expression of an opinion. 
It was a determination by the court expressed to the 


sought to discourage. However commendable may jury that the particular action ought not to have 
have been the motive of the court, it cannot answer | been brought in that court, and this observation was 
to cure an error which denied to the plaintiff any | reinforced by the comments of the court upon the 
part of her legal right and it was clearly| same subject made after the exception was taken. 
within her right to bring her action in the | In fact, it substituted as a consideration for the 


Supreme Court. It is not the policy of the judiciary, | jury whether or not plaintiff ought to have come 


as stated by the learned court, which governs such | 
situation, but it is the express provisions of law | 
which all courts are bound to enforce and by which | 
alone the rights of parties are to be measured. Any | 
policy of judicial action which in anywise limited | 
plaintiff’s rights which is not found in the law of the | 
land was neither the policy nor the law which the | 
court or jury had the right to consider in making 
disposition of the case. That the court substituted | 
what it expressed as the policy of the judiciary in | 
passing upon the plaintiff’s rights instead of the law | 
of the land is clear beyond question, and the deter- | 
mination and charge in that respect was erroneous. 
It was not within the authority of the court to 
announce to the jury that the case ought not to have | 
been brought in the Supreme Court. That question 
neither the court nor the jury had any right to con- 
sider. Under the law this case was properly brought | 
in the Supreme Court, so far as legal rights are | 
concerned, as much so as it would have been had it | 
involved in its disposition millions of dollars. Mani- | 
festly there can be no admeasurement of rights based 
upon amounts involved, where, under the law, par- 
ties have the right to invoke the attention and 
action of the tribunal in which he appears. Courts 
are not then concerned in making disposition of the 
matter upon such basis. When properly brought, 
as this case was, the duty and obligation rest upon 
the court to dispose of the controversy according 
to the rule of law applicable thereto. And where 
the jurisdiction and action of the court have been 
properly invoked, it is manifest error for the court 
to charge the jury that such action ought not to 
have been taken. If any wrong is worked to others 
under such circumstances, it does not lie with the 
court to correct it, but with the Jegislature, and | 
there can be no legal judicial policy applicable to 
such a ‘situation which does not arise out of princi- 
ples of law which control the court’s action and the 
rights of the parties. In Allis v. Leonard (58 N. Y. 
288) it was held that expressions of opinion by a | 
court in charging the jury, which are calculated to 





into the Supreme Court with her case, and this ques- 
tion was decided against her by the court. In other 
words, her rights were made to depend upon the 
trivial character of her claim and the business 
which confronted the Supreme Court, and to that 
extent was tantamount to saying that she was not 
in the proper court with her case. In fact, the court 
also immediately decided otherwise, as it proceeded 
to submit the case to the jury. This, however, did 
not cure the invasion by the court of the plaintiff’s 
rights, for the announcement thus made and stated 
to the jury could scarcely be otherwise than preju- 
dicial to the plaintiff. That it might have prejudiced 


| her case in the minds of the jury is manifest, and 


under such circumstances reversible 
committed. 

It follows, therefore, that the judgment and order 
should be reversed and a new trial granted, with 
costs to the appellant to abide the event. 

PATTERSON and LAUGHLIN, JJ., concur; 


Brunt, P. J., and O’Brien, J., dissent. 
———— 


TRIAL OF POLICE CAPTAIN FOR 
SPECIFIC OFFENSE. 


error is 


VAN 


Facts Exicirep THAT WerRE ENTIRELY FOREIGN TO 
THE Issue. 
Court oF APPEALS. 
(Decided October 18, 1904.) 
THe PEor_e oF THE STATE OF NEw York ex rel. 
DanieL C. Moyninan, Appellant, v. FRANcIs 
V. GREENE, as Commissioner of Police of the 
City of New York, Respondent. 

Upon the trial of a police captain before the com- 
missioner for a specific offense, as in this case, for 
neglect of duty in failing to report that he had 
transferred an officer from one place of duty to 
another, the prosecution ought not to be permitted 
to go into an extensive examination of the defendant 
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as to the amount of property he had accumulated 
during the twenty-six years he had been on the 
force, his salary, family expenses, etc., during that 
time, for the purpose of creating a suspicion that 
he had been guilty of other offenses in acquiring 
property dishonestly. Where the record discloses 
that such irrelevant testimony, allowed under ob- 


jection, must have been prejudicial to the defend- | 


ant’s case it constitutes reversible error. 


Appeal from an order of the Appellate Division, 
First Department, affirming an order of the com- 
missioner of police of the city of New York remov- 
ing the relator from the force. 

William C. De Witt for appellant; John J. Delany, 
corporation counsel (Theodore Connoly and Ter- 
rence Farley, of counsel), for respondent. 

O’Brien, J.— The relator was removed from the | 
police force of the city of New York upon charges | 
which were in writing and appear in the record. | 
The relator entered the army, as a drummer boy, | 
in 1861, and served in the Union army during the 


war, and was honorably discharged as a major of | 
He was appointed to the police force | 
in 1876 as a patrolman; was ‘subsequently promoted | 


his regiment. 


to the grades of roundsman and sergeant, and 
finally, in 1896, was appointed a captain of police. 
During the twenty-six years that he served on the 
police force his record contains only two trivial 
charges against him, until the year 1902, when the 
present charges were made. 

The charge was for neglect of duty and the al- 
leged offense is based upon the following facts: It 
seems that in May, preceding these charges, one 
Beck had been detailed as a patrolman of the de- 
partment at a recreation pier, and that the relator, 
without the consent of the police commissioner, 
withdrew him from duty at the pier and detailed 
him to perform certain repairs or mechanical work 
in or about the station house of the Twenty-ninth 
Precinct. Beck was a carpenter, and the work 
which the relator detailed him to perform was the 
repairing of certain ballot-boxes which were in his 
charge. It appears that the relator omitted to make 
a report of the removal of Beck from the pier to 
duty at the station house. This was substantially 
all that the charges contained, although the proof 
at the trial took a much wider range. There was 
some evidence to support the charge, and, if the 
trial was otherwise fair and regular, this court 
would, perhaps, feel bound by the determination 
of the commissioner upon the facts, although the 
charge embraced an offense purely technical only, 
without any intent on the part of the relator to defy 
or disregard the rules of the department or the 
authority of his superiors on the force. 

On the trial the relator was a witness in his own 
behalf, and the counsel for the prosecution was 
permitted, under the relator’s objection, to prove a 


great number of facts that were entirely foreign to | 


the issue. The evidence which the prosecution in- 
sisted upon putting into the case, in this respect, was 


clearly incompetent and grossly unfair to the re- 
lator. It was permitted to ask the relator what 
real estate he possessed, where it was located, its 
character and value. From this testimony it ap- 
peared that the relator owned various blocks, houses 
or pieces of real estate in various parts of the city. 
He was then required to testify to the amount of 
| his salary during the time he was upon the force, 
to the number of his children, and to the expenses 
of his family and other things equally foreign to 
| the issue. This testimony could have but one pur- 
| pose, and that was to create a suspicion or impres- 
| sion in the mind of the trial court that the relator 
| seat have obtained the moneys with which to ac- 
| quire this property dishonestly — that is, by receiv- 
| ing bribes, or in some other way involving moral 
turpitude. He was not charged with anything of 
| that kind, and hence should not have been required 
he answer such questions. 

It is quite true that in cases of this kind, where 
charges of misconduct on the part of an officer have 
been fairly established by the proofs, this court will 
not interfere for every technical error that may have 
been committed by the commissioner in the progress 
| of the investigation: but where the errors are of 

such a character as to show that the trial was not 
| fair it is the duty of this court to review the case 
and to reverse the determination (People ex rel. 
Shiels v. Greene, 179 N. Y. 195). It was, no doubt, 
competent to require the relator to answer any ques- 
tions that tended to discredit him as a witness in his 
own behalf, but the questions propounded were not 
at all of that character. He was not asked whether 
he had ever received any bribe, or taken money 
dishonestly, or in violation of his duty. The ques- 
tions were so framed as to create by the answers 
merely a prejudice or suspicion of wrongdoing on 
his part. The fact that the relator, after a long 
service on the force, had acquired considerable 
property in no way tended to discredit him. The 
acquisition by a person in humble circumstances of 
property in his old age is not a badge of dishonesty 
which affects his credibility as a witness. We do 
not know how the relator acquired it, whether by 
| inheritance, prudence and economy, or otherwise. 

Upon a careful examination of the record it is 
very difficult to resist the conclusion that the re- 
lator was discharged from the force, not by reason 
of a technical violation of the rules, or a neglect of 
duty, as described in the charges, but on the ground 
|that he was so thrifty in acquiring property as to 
create a suspicion that he had been guilty of 
offenses of a much greater magnitude, with which 
he was not charged. 

We think the order of the Appellate Division and 
the determination of the commissioner should be 
reversed and a new trial granted, with costs to 
appellant in all courts. 


Cutten, Ch. J.; Haicut, Martin, Vann and 
| WerNeER, JJ., concur; Gray, J., absent. 


| Order reversed, etc. 
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Botes of Cases. 


Regulation of Barbers——In State v. Briggs (Au- 
gust, 1904, 77 Pac. 750) the Supreme Court of Ore- 
gon held not unconstitutional a statute declaring 
that it shall be unlawful for any person not regis- 
tered to practice the business of a barber or to 
conduct a barber shop or barber school without 
the sanction of a board of examiners created by 
the act, which also defines the duties and powers 
of such board, among which is to make such by- 
laws as it may deem necessary, not inconsistent 
with the Constitution of the State or with pro- 
visions of the act, and prescribe the qualifications 
of a barber. 

An act of Congress authorizing the Secretary of 
War to make such rules and regulations as might 
be necessary to prevent obstructions in the Miss- 
issippi river provided that any violation of such 
rules and regulations should constitute a misde- 
meanor, and it was held that the act was not in- 
valid because conferring legislative authority on 
the secretary, as he was only authorized to make 
rules, and it was the act itself which declared a 
violation to be a crime (United States v. Breen, 
C. C., 40 Fed. 402). The legislature may properly 
delegate to a board the power to determine what 
is a college in good standing or a reputable col- 
lege, within the meaning of a law authorizing grad- 
uates of such a college to practice their profession 
(Barmore v. State Board of Medical Examiners, 
21 Ore. 301; 28 Pac. 8; People, etc., v. Dental Ex- 
aminers, 110 Ill. 180). 

These authorities are directly to the purpose that 
in the regulations and licensing of trades, occupa- 
tions, callings and professions which affect the pub- 
lic welfare the legislature must enact the law nec- 
_ essary to accomplish the object in view; but it may 
be carried into execution by some officer or board 
appointed for that purpose, and such officer or 
board may be authorized to prescribe the qualifica- 
tions of those desiring to follow such callings or 
professions. There are other cases holding laws 
of this character valid, although the point in issue 
here is not directly discussed in them. Thus, in 
West Virginia, every .practitioner of medicine was 
required to obtain a certificate from the State Board 
of Health that he was a graduate of a reputable 
medical college, or that he had practiced medicine 
in the State continuously for ten years prior to the 
passage of the act, or that he had been found, upon 
examination by the medical board, qualified to prac- 
tice medicine in all its branches. There was no 
provision in the statute as to the standard of quali- 
fication which the board should exact or enforce in 
its examination of applicants, that being left entirely 
to its judgment; and yet the law was held valid by 
both the Supreme Court of the State and of the 
United States (West Virginia v. Dent, 25 W. Va. 
1; Dent v. West Virginia, 129 U. S. 114; 9 Sup. 
Ct. 231; 32 L. Ed. 623). In the latter case Mr. 





Justice Field said: ‘‘ No one has a right to prac- 
tice medicine without having the necessary qualifi- 
cations of learning and skill; and the statute only 
requires that whoever assumes, by offering to the 
community his services as a physician, that he pos- 
sesses such learning and skill, shall present evi- 
dence of it by a certificate or license from a body 
designated by the State as competent to judge of 
his qualifications.” The legislature of Alabama 
passed an act making it unlawful for an engineer oi 
any railroad train to draw or operate an engine 
upon the main line or roadbed of any railroad 
without first undergoing an examination and obtain- 
ing a license from the board of examiners for loco- 
motive engineers. The Supreme Court of the 
United States held the law valid, although it did 
not provide what should constitute the qualifica- 
tion of an engineer, but left that matter to the 
judgment of the board (Smith v. Alabama, 124 U. 
S. 465; 8 Sup. Ct. 564; 31 L. Ed. 508). A law of 
the State of New York providing for the examina- 
tion and licensing of plumbers was held valid and 
constitutional, although it did not attempt to de- 
fine the qualification which should be required of 
licensed plumbers, but vested that power in the 
board of examiners (People ex rel. v. Warden, 
144 N. Y. 520; 39 N. E. 686; 27 L. R. A. 718). 
Similar statutes were upheld in Maryland (Singer 
v. State, 72 Md. 464; 19 Atl. 1044; 8 L. R. A. 551), 
and in Ohio (State v. Gardner, 58 Ohio St. 509; 51 
N. E. 136; 41 L. R. A. 689; 65 Am. St. Rep. 785). 
Other cases to the same effect could be referred to, 
but these are sufficient to show that the provision 
of the act under consideration, vesting authority in 
the board of examiners to prescribe the qualifica- 
tions of a barber, is not a delegation of legislative 
power. 

It is sometimes said in opinions and in law books 
that, where a statute undertakes to regulate the 
licensing of callings, trades or professions, the ex- 
tent of the qualifications required of the licensee 
must be determined by the judgment of the legis- 
lature, but this does not mean that the legislature 
must necessarily provide in the act itself the exact 
qualifications required. It may delegate that power 
to a board or commission created and authorized 
by it, which, in the exercise of the authority vested 
in it, acts on behalf of the State; its conclusions and 
judgments, so long as exercised within the limits 
of the law, being the acts of the State, and binding 
as such. The nature and character of the profes- 
sion, trade or calling intended to be licensed or 
regulated often demands technical knowledge and 
learning in order to designate accurately the quali- 
fications which should be possessed by those design- 
ing to follow it. In the nature of things, this is a 


matter outside the ordinary scope of legislative wis- 
dom. The prescribing of the proper qualifications 
of applicants for licenses by some agent of the State, 
learned in such profession or calling, is not legis- 
lation, but rather the exercise of a mere adminis- 
A law, when it comes from the legis- 


trative power. 








’ ous to be at large. 
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lature, must be complete, but there are many mat- 


| «* Hew Books and Rew Baittons. 


ters affecting its execution and relating to methods 
of procedure which the legislature may properly 
delegate to some ministerial board or officer, and 
prescribing the qualifications of persons who shall 
be licensed to follow or engage in the practice of a 
given trade or profession is one of them. 





Malicious Prosecution — Probable Catse — Con- 
finement as Insane Person—In Griswold v. Gris- 
wold, decided by the Supreme Court of California 


in June, 1904 (77 Pac. 672), it was held that where | 


plaintiff sued her brother for malicious prosecution 
in effecting her confinement as an insane person, 
and his defense was that he, in good faith, believed 
her to be insane at the time of imprisonment, evi- 


dence that defendant had consulted the family phy- | 


sician, who, from the description of plaintiff’s 
actions, was of the opinion that she was insane, 
was admissible on the questions of malice and 
probable cause. 

It was further held that though, in an action for 
malicious prosecution in effecting plaintiff’s cdn- 


finement as an insane person, defendant admitted | 


that plaintiff was not insane at the time he had her 


arrested, there was no presumption that he acted | 
with malice and without probable cause, but the bur- | 


den of proof was on the plaintiff on such issues. 

It was expressly decided that in an action for 
malicious prosecution the want of probable cause 
does not necessarily raise the presumption of malice, 
though it may be inferred therefrom. The court 
said, in part: 

In the case at bar the plaintiff relied upon want 
of probable cause and other facts as a basis upon 
which the jury might infer malice. To deprive the 
defendant of evidence tending to show his honest 
belicf, and reasonable grounds for such belief, as a 
basis for his actions in swearing to the affidavit, 
could not but have injured his defense before the 
jury. It is the policy of the law to encourage prose- 
cutions when there are facts and circumstances that 
would induce the belief in the mind of a reason- 
ably cautious man of the guilt of the party ac- 
cused. And so in case a party is insane and danger- 
It would not do to hold honest 
parties in heavy damages for an error of judgment. 
If so, it would be difficult to get responsible parties 
to maxe complaints. All that the law requires as a 
defense to this kind of an action is the existence of 
such facts and circumstances as would induce the 
belief in the mind of a reasonably cautious man 
that the party was insane at the time the charge 
was made. If such facts and circumstances existed, 
the plaintiff ought not to recover. 

———$————— 

The Missoufi factory act, which requires gearing 
and belting to be guarded, is held, in St. Louis 
Cordage Co. v. Miller ([C. C. A. 8th C.] 63 L. R. A. 
551), not to abolish the defense of assumption of 
risk. 





A Handbook of the Law of Insurance. By Will- 
iam Reynolds Vance. St. Paul, Minn.: The 
West Publishing Company, 1904. 


This work is the latest volume in the so-called 
Hornbrook series. It is an elaboration of the 
author’s lecture notes in Washington and Lee Uni- 
versity, where he spent several years in teaching 
the law of insurance. As the author states, the 
principal object has been to give a consistent state- 
ment of the logically developed principles that un- 
derlie all contracts of insurance, erratic doctrines 
and eccentric decisions being relegated to the foot- 
notes so far as fairness would permit. Other chap- 
ters are added treating of the rules peculiar to the 
| several different kinds of insurance, particular at- 
tention being given to the standard fire policy and 
its construction. In a mass of decisions covering 
some thirty thousand cases, it is obvious that the 
\citations must be selective rather than exhaustive; 
but it must be said that the author has expended 
much faithful labor upon this branch of the work. 
While intended primarily for the student, Vance 
| on Insurance cannot fail to be useful to the prac- 
titioner as well. The style is terse and trenchant, 
| the arrangement excellent and the work as a whole 
| one of unquestioned value. It is, indeed, a decided 
step toward the crystallization of this branch of 
the law. 





An Outline of the French Law of Evidence. By 
| Oliver E. Bédington, B. A., of the Inner Tem- 
ple, Barrister-at-Law. London: Stevens & Sons, 
| 1904. Baker, Voorhis & Co., American Agents. 
| The difficulty of moulding evidence procured 
| from other countries into such shape as to make it 
admissible in a French court has led the author to 
undertake the difficult task of formulating a state- 
ment of the law of evidence in force in the French 
republic. This difficulty arises mainly from the 
natural unfamiliarity of the Anglo-Saxon practi- 
tioner with rules of evidence so dissimilar from 
those to which he has been accustomed. The book 
is of modest size. lt expounds the subject in lan- 
guage as clear and non-technical as possible. It is 
accompanied by a translation of those articles of 
the different codes which are referred to in the 
work, the French text of these articles being repro- 
duced side by side with the translation. The work 
will undoubtedly fill a real need not infrequently 
experienced by practitioners in international liti- 
gation, both in the United States and England. 


A Short Constitutional History of the United 
States. By Francis Newton Thorpe, A. M., Ph. 
D. Boston: Little, Brown & Co., 1904. 

In response to a very clear demand, Professor 
Thorpse undertook to produce a work on the Con- 
stitutional History of the United States that should 
appeal to the younger class of readers and those 
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who, without the time or perhaps the inclination 
to go into all the intricate details of the subject, 
wished to more enlarge their understanding of this 
important subject. It can be said without hesita- 
tion that Professor Thorpe has succeeded admira- 
bly. The development of the Constitution and its 
adaptation to varying conditions is traced rapidly 


governing trusts and industrial combinations, in- 
cluding the Sugar Trust, the Pipe Trust, the Coal 
Trust, the Railroad Trust and the Beef Trust, em- 
bracing, among others, the Trans-Missouri Case, 
the Joint Traffic Case, the Addystone Pipe Case, 
and the Merger Decisions; also, full notes of all 
cases under the Interstate Commerce Act relating 





but accurately. The reader is impressed with the| to rebates and railway discrimination. Including 
fact that our written Constitution, mechanical and | the powers and authority of the Interstate Com- 
inflexible as it is, has approached through the pro-| merce Commission; with the rules of procedure 
cess of amendment and interpretation the flexibility | before the commission, and forms. 

of an unwritten Constitution. Another excellent | 
feature of the work is the emphasis that is placed| The Common Lot. 
upon the part played by the States and the State | 
Constitutions in the development of our national! As is the case with nearly all,his preceding ones, 
organic law. Professor Thorpe’s style is singularly | the scene of this latest story of Mr. Herrick’s, is 
pure and pleasing, he develops his subject with) laid in Chicago. The dramatic interest turns upon 
clearness, throwing many sidelights upon the main! the commercial conscience developed by a gifted 
propositions, and gives the student a remarkably | young architect who prostitutes his genius to suit 
clear understanding of the origin and development) the Chicago situation, winking at the fraudulent 
of constitutional law. The work is to be unre-| methods of contractors, whereby a flimsy hotel is 
servedly recommended to all who are seeking to’ burned and many lives sacrificed. The character is 
enlarge their knowledge that is or ought to be of| drawn with a master hand, and the influence over 
vital interest to every true American. him of a high-minded wife is touched upon with 


_ | rare skill. The literary style of the story may be 
The Interstate Commerce Act and Federal Anti- | inferred from the fact that it has already appeared 


Trust Laws, with Comments and Authorities. By jin the Atlantic Monthly. 
William L. Snyder, of the New York Bar. New| unquestionably gives Mr. Herrick a place in the 
York: | foremost ranks of American novelists. There are 
This work is one of the most useful and prac-| few contemporary authors, aside from Mr. How- 
tical to be had. The principal object of the Inter-| ells, who have equalled this work in power, style 
state Commerce Act was to secure commercial| and epigrammatic cleverness. Taken all in ll, 
equality of opportunity, and to place all shippers, | “The Common Lot” is to be classed as one of 
as to rates and tariffs, upon an absolute equality. | the really notable novels of the year. 
The expected benefits were not realized, and sub- 


By Robert Herrick. 
York: The Macmillan Company, 1904. 


New 


“The Common Lot” 


Baker, Voorhis & Co., 1904. 


Whosoever Shall Offend. 


sequent legislation was enacted, including the act 
of February 11, 1903, to expedite suits by abolishing 
appeals to the United States Circuit Court of Ap- 
peals in Government cases; the act of February 
14. 1903, creating the Department of Commerce and 
Labor and conferring upon the Commissioner of 


By Marion Crawford. 
New York: The Macmillan Company, 1904. 
As in most of his novels, the scene of this his 
latest work of fiction is laid in Italy, the Italy he 
knows and loves so well. The plot has the virtue 
of originality. When Falco Corbario, an impecuni- 





Corporations the same power conferred by the | ous adventurer. of unknown origin,’ married the rich 
Interstate Commerce Act upon the Interstate Com-| widow of Martino Consalvi, a woman eleven years 
merce Commission; and the act of February 19,| older than himself, current gossip prophesied trag- 


1903, known as the Elkins Act, increasing the pow- 
ers of the Interstate Commerce Commission. Some 
of the evils sought to be remedied were the com- 
bination of independent producing corporations en- 
gaged in manufacture of the necessities of life to 
fix and maintain extortionate prices, and the mer- 
ger of carrying corporations with the object of elim- 
inating competition in rates of transportation. In 
the rigid enforcement of these acts seems to rest 
the only hope of securing active, healthy competi- 
tion, and affording to every man equality of oppor- 
tunity. Mr. Snyder’s work contains all the Federal 
statutes governing the rights, duties and liabilities 
of shippers and carriers engaged in interstate com- 
merce, and the text of the constitutional provisions 
applicable to the subject. It also contains full notes 
of all decisions of the Supreme Court. of the United 
States and other Federal courts under the statutes 


| edy. But for several years current gossip was dis- 
| appointed. Corbario proved to be a model husband, . 
|an exemplary stepfather, a man out of a thousand. 
But one day his wife made the mistake of altering 
her will so as to leave a life interest in a third of 
the estate to Corbario, and the rest to her son, 
Marcello Consalvi. But if Marcello should die 
first, then the entire property was to go without 
reserve to Corbario. Almost immediately a double 
tragedy occurred; Marcello disappeared, one after- 
noon in broad daylight, along the Mediterranean 
shore, and his mother was found dead the same 
night —if from poison, it must have been of a 
kind so subtle that the doctors could not detect it. 
Of course, Corbario had done the double deed, yet 
all the fortune could not make him happy. He 


was haunted with a terrible fear, for he did not 
know what had become of Marcello. The blow he 
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had dealt upon Marcello’s head ought to have killed| mannered gentleman, sadly puzzled by American 
him. But the plain fact remained that when he! ways, but quite sincerely in love, and keeping his 
went to hide the body it had disappeared. Some-| temper admirably, in spite of the shabby treatment 
where in Italy, Marcello was wandering, crazed ‘he receives. But she has given her heart to a for- 
most likely, with the memory of the past wiped| mer foundry hand in her father’s works, the man 
out, as from a slate. But memory might return,| who has led the fight for unionism and for a time 
and if so, how much would Marcello remember? | has crippled the great steel company. The whole 
Did Marcello see him strike the blow? Such is| thing is so conventional, and the outcome so obvi- 
the introduction to a story which only the assured | ious that it contrasts sharply with the power shown 
touch of Mr. Crawford has saved from degenerat-| in the rest of the book. But it is not easy to forget 
ing into melodrama. Readable, and of compelling! the series of graphic pictures of roaring furnaces, 
interest, it is certain to add to the author’s already | the glare of metal at a white heat, the horror of a 
wide fame. | blunder when men are buried under molten steel; 


J | the suffering and rancor of a prolonged strike; the 
The Princess Thora. By Harris Burland. Boston:} starvation of women and death of children; the 


Little, Brown & Co., 1904. | drunkenness and desperation and mob violence, cul- 
Mr. Burland’s first book, “ Dacobra,” was pub- | minating in murder and arson. There is, perhaps, 
lished last year, and was an unmistakable success. | less of Miss Overton’s fine psychology in her new 
“The Princess Thora” is a distinct advance upon| volume, but there is more realism of a kind that 
his first essay in the field of fiction. It is a highly | has had too few exponents in American fiction. 
imaginative romance of the frozen North, con- | ’ 
taining a vivid account of the remarkable experi- | 
ence of the Silex Expedition in search of the North Literary Hotes. 
Pole. In it are combined more kinds of entertain- wae 
ment than are often put into one book, including Undoubtedly the article in the November Cos- 
Arctic adventure, a pseudo-scientific romance, a| mopolitan which will attract the most general dis- 
twelfth century romance and a very pretty love! cussion is General Corbin’s account of the “ Third 
story. The action is varied and rapid and the in- | Battle of Bull Run,” as he terms of recent military 
terest of the reader ever kept on the edge, with not} maneuvers near Manassas, Virginia. General Cor- 
a few genuine surprises. In some respects, it is| bin declares that the United States “never has been 
one of the most remarkable novels of the year, one/| a peaceful nation,” and intimates that reliance upon 
oi those books that, once taken up, will be diffi-| the National Guard as at present organized is like 
cult to lay down until the end is reached. The) leaning on a broken reed. He advocates a change 
author is a bachelor, thirty-three years of age. His| to United States volunteers, under the control of 
father was in the army, and the author. passed one| the Federal Government. Another article which will 
examination for Sandhurst, when a severe illness| be read with a great deal of general interest is on 
put an end to his hopes of a military career. He) “‘ The Tendencies of the American Stage,” by Dan- 
was then educated for the Church, in which his|iel Frohman. Richard Le Gallienne contributes a 
family have a living, and was two years at a theo-| most interesting feature to the number. In the 
logical college. He took a theological scholarship! well-known meter of the Rubaiyat he has written 
at Durham, but decided to go to Oxford instead.|a powerful argument entitled “Omar Repentant,” 
While at Exeter College, Oxford, Mr. Burland won| against the evil of drink. No temperance sermon 
the Newdigate Verse in his first term. He was} or pamphlet will make the impression conveyed by 
editor of the Isis. After taking his degree in 1895,| these musical quatrains. Lovers of the automobile 
Mr. Burland went on the stage for a year in “ The} will read Verner Z. Reed’s “ To the Sahara by Au- 
Sign of the Cross,” and has taken up literature as| tomobile” with pleasure while devotees of sport 
a profession only during the last two years. His/ are further entertained with Charles R. Flint’s “ Up- 
first book, “ Dacobra,” was published last year,| land Shooting.” Dulany Hunter has a beautifully 
but he has written several serials, two of which are| illustrated historical article “The Daughters of 
running at the present time in the English press.| Louis XV.” John Brisben Walker discusses “‘ The 
West Point of the Future,” and shows how the mili- 
tary academy may have a powerful and uplifting 
influence upon the business life of the country. 
This is a labor problem novel. The action takes | “ The Great Industries of the United States” series 
place in and around a big steel mill, and centers in| is continued with “ The Manufacture of Silk.” Ev- 
an attempt to unionize the workmen, the opposi- | ery housewife in the country should read Flora Me- 


Captains of the World. By Gwendolen Overton. 
New York: The Macmillan Company 1904. - 





tion of the company to union labor, and the bitter 
and protracted strike which follows. The author 
has thus chosen a big theme, which she handles in 
a big way. The heroine is the daughter of the great 
steel magnate, who is the implacable enemy of the 
unions. She might marry an Italian prince, a mild- 





Donald Thompson on “ How to Live Within Your 
Income.” What Mrs. Thompson has to say is not 
only of great value, but is said in a most witty, 
epigrammatic style. Rafford Pyke, whose essays 
are among the most popular features ever presented 
by the Cosmopolitan, takes “ Strength in Woman's 
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Features ” as his theme this month. His argument 
that woman’s strength lies in the cultivation of the 
truly feminine qualities, and not in the assumption 
of mannish habits, is well put and is going to make 
a strong appeal to every woman reader of the mag- 
azine. The fiction is supplied by J. J. Bell, of “ Wee 
MacGregor” fame; Kate Jordan, John Brisben Wal- 
ker, Joseph A. Altsheler and Tom Masson. 


“The Woman Errant” is one of the most suc- 
cessful of the year’s books. It was published about 
the middle of June, and has just gone into its fifth 
edition. Part of the growing interest in it arises 
from the fact that its theme, the challenge of the 
woman domestic by the woman errant, of the 
woman in the home by the woman in business, is 
one of the big problems of modern American life. 


Two editions were called for before publication of 
Mr. Marion Crawford’s new novel, ‘“ Whosover 
Shall Offend.” It promises to reach even greater 
popularity than have his recent books. The first 
review, that of the New York Tribune, says that 
Mr. Crawford has gotten back to his old power to} 
tell a story, and that in adding excitement he has | 
not lost a whit of his former skill and vigor. 





Mr. Thomas Okey, whose book on “ Venice and 
Its Story” appeared last year, has written a new 
volume on “ Paris and Its Story,” which the Mac- | 
millan Company is bringing out. Of the 100 illus- | 
trations, fifty are colored plates from paintings of 
present-day Paris by O. F. M. Ward, thirty are 
from pen drawings by Katharine Kimball, and 
twenty show famous pictures and statues. The au- 
thor tells the story of Paris on the lines of a history 
of the French monarchy. 


Mrs. Alec Tweedie’s new book, “ Sunny Sicily,” 
will be published by the Macmillan Company with 
a large number of attractive and picturesque illus- 
trations from photographs. In England Mrs. Twee- 
die is better known than here through her previous 
books of travel, especially “ Mexico as I Saw It,” 
and “Through Finland in Carts.” 


The late Lafcadio Hearn’s “ Japan: An Attempt 
at Interpretation,” went promptly into its second 
edition. Its timeliness is obvious; but the book 
has permanent importance as the most searching 
analysis yet made of the place and the future of 
the Japanese in the world’s civilization. 


The leading article in the North Américan Re- 
view is given by Baron Kentaro Kaneko, of the 
House of Peers of Japan, and upholds the thesis 
that “ The Yellow Peril Is the Golden Opportunity 
for Japan.” “Our aim,” he says, “as shown by 
the whole course of our modern history, is to in- 
troduce to the distant and long-neglected East the 
blessings of Western civilization.” And again: 
“The Japanese mind is earnestly engaged in mould- 
ing into one the two forms of culture, the Oriental 
and the Occidental, its ambition being to harmonize 
them, even as Rome harmonized the militarism of 


the Northern tribes with the culture of the South- 
ern races of Europe.” As a continuation of the Jap- 
anese thesis Yves Guyot asks, ‘“‘ Where and how is 
Russia to get her next loan?” He concludes that 
within a brief period she will be forced to draw 
on her gold reserve and go back to fiat money. 
John J. Esch takes up another question: ‘“ Should 
the Safety of Employes and Travelers on Railroads 
Be Promoted by Legislation?” As about eighty- 
four per cent of the casualties on railroads occur 
among employes, the greatest need of legislation is 
naturally to protect them. He concludes thus: 

“Such legislation should have for its object (1) 
the increase of the inspection force of the Govern- 
ment and the repair. and instruction crews of the 
railroad companies, with increase of powers to Gov- 
ernment inspectors; (2) the prevention of excessive 
hours of continuous labor on the part of railroad 
employes; (3) the prevention of the employment of 
youthful or incompetent or inexperienced men; (4) 
the compulsory installation of the most approved 
block-signal system; (5) the change of specification 
by the Government for all mail cars from wood 
to steel; (6) the compulsory use of passenger cars 
with steel underframes and steel framework for su- 
perstructure and vestibules.” 


The Macmillan Company promise for December 
Mr. Maurice Hewlett’s new book, “ The Road in 
Tuscany.” Mr. Hewlett’s charming descriptions of 
Tuscan scenes in town and country will appear in 
two volumes with 200 illustrations by Mr. Joseph 
Pennell. 


McClure’s for November is fairly athrill with the 
keenest interest in the world of men and things of 
to-day. Three great political articles especially dis- 
tinguish the number at this time, and make most 
important contributions to the literature of the cam- 
paign. Vivid pen pictures of the two leading can- 
didates are presented— Parker by ex-President 
Cleveland, Roosevelt by Senator Lodge; the first 
by the man whose own experience best qualifies 
him to speak with authority on the Presidency; the 
second a most interesting and searching glimpse of 
the real Roosevelt through the eyes of his long- 
time friend and political adviser. More new light, 
a sensational revelation, in fact, is shed by Ray 
Stannard Baker’s researches into the records of the 








D. & B. 


There are countless monograms, but none so in- 
dicative of refreshing, wholesome travel as the 
“D. & B.,” the famous water route connecting Detroit 
and Buffalo between twilight and dawn—the lake 
and rail route to St. Louis. Your railway ticket, if 
issued by the Grand Trunk or Michigan Central 
Railways, will be honored either direction. 

Send 2c. for World’s Fair folder. 


A. A. ScHANTz, 
Gen. Supt. & P. T. M. 
DETROIT, MICH. 
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two candidates on the labor question. Though can- 
didates and party managers are dumb, their records 
speak for them, and tell a story every voter will 
want to read—a story as interesting as it is im-| 
portant. Mr. Baker’s rare power of vivifying facts 
never showed to greater advantage. Stewart Ed- 
ward White begins a new serial, “ The Rawhide,” 
like his other stories, full of the free air of the 
wilderness, poignant with its color and immensity. 
He has chosen for his present setting the wonder- 
ful desert of Arizona, and out of the long monotony 
of the simple lives of its people he evolves dramatic 
possibilities which promise a great story. 

The short stories of the number squarely strike | 
the note of the hour. Booth Tarkington draws on | 
his political experiences for a story of politics with 
a character creation that will take rank with his 
best, in “ The Need of Money.” James Hopper, 
himself a famous college football player, leaves his | 
chosen field of the Philippines and describes ‘“ The 
Passing of the Vet,” a football story of intense re- | 
alism and power, strikingly suggestive as well as 
fascinating. Rex E. Beach mixes pathos, humor 
and tragedy into a moving whole in.“ The Thaw 
at Slisco’s.” The rough, dark life of the Klondike 
is lightened by sentiment with artistic strokes: A 
most fechting love story is “ Kilbreth of Ballyrag- 
gan,” by Grace S. Richmond, a tale of charming 
people and plot all should know. Myra Kelly calls 
her East Side school story “ A Passport to Para- 
dise,” and into it throws the rich humor and in- 
sight into the life she describes which have char- 
acterized her work here. 

A stereoscopic picture of that most vital of school 
problems, “ The Parent,” is given by M. H. Car- 
ter out of a long, personal trial at its solution. 
A. W. Rolker contributes a very readable article, | 
the biography of a New York fire horse, “The 
Black Roan of 265,” full of the hazardous and ad- 
venturous spirit of the fire fighters, with graphic 
descriptions of dramatic incidents in their lives. | 
“Out of the Jaws of Death” is the narrative of 
the marvelous escape of two Union soldiers from a_| 
band of guerrillas during the Civil War, by W. H. | 
Sheak — an astounding story of actual experience. 





A new novelette by Charles G. D. Roberts is pub- | 
lished entire in the November number ot Lippin- | 
cott’s Magazine. “The Prisoner of Mademoiseile | 
de Biencourt” is a fine story of adventure. It is| 
placed in the beautiful “‘ Evangeline ” country; and | 
in picturesqueness, in power of portrayal, and in| 
literary finish it is not surpassed in contemporary | 
fiction. An entertaining tale of “get rich quick | 
variety is called “ The Metamorphosis of Phil Bar- | 
rett.” Its author is Albert Payson Terhune, the | 
talented son of his talented mother, “ Marion Har- | 
land.” Among the plethora of automobile stories | 
afloat the one called “ Matched Pairs,” by Helen 
Sherman Griffith, shines out on a plane by itself) 
for its cleverly interwoven love interest. Prince | 
Vladimir Vaniatsky, the Russian diplomat, contrib- | 


| The author is C. T. Revere. 


|and Pageants of Venice,” 


utes a short story entitled “The Tragic Child,” 
which contains a happy note notwithstanding its 
title. A humorous story of a preacher’s ruse and 
its outcome is called “ Uncle Luke’s Downfall.” 
“The Tale of a Cad,” 
by Alison M. Lederer, presents its artist-hero in 
the unenviable role of playing fast and loose with 
a woman’s heart. An especially important paper, 
on “ Mr. Gladstone’s Friendship with Lord Acton,” 
is written by the Hon. Maud Lyttelton. ‘“‘ Legends 
by William Roscoe 
Thayer, gives just the sort of readable information 
about this fascinating city that people want, whether 
they have seen it or whether they have not. Church- 
ill Williams writes a couple of pages of interesting 
criticisms of Mrs. E. M. Voynich and her unique 
work, notably “ The Gadfly ” and “ Olive Latham.” 


| Much pleasing verse appears in the November Lip- 


pincott’s Magazine. The poets represented are 
Florence Earle Coates, Clinton Scollard, Richard 
Kirk, Ethna Carbery, Martha Trimble Bennett, Em- 
ily Read Jones, Roscoe Brumbaugh, Carrie Blake 
Morgan and William Wallace Whitelock. 


The oft-postponed play by Mr. Stephen Phillips 
appeared October twenty-eighth under the title of 
“The Sin of David.” Its theme is the story of 


| David and Bathsheba; its time, the English Civil 


War. Sir Hubert Lisle, commander of the Parlia- 
mentary forces in the Fenland, falls in love with 
Miriam, the wife of Colonel Mardyke, who does 
not find in her husband the man whom her being 
craves. He sends Mardyke to lead a forlorn hope. 
The scene where Mardyke rides off to his doom is 
one of the most dramatic and impressive in recent 
literature; and the utter hollowness of life as the 
punishment falls on Lisle and Miriam five years 


| later paves the way to such an ending of the drama 


as no one except a modern poet would have con- 
ceived. 


Mr. Francis L. Wellman, the author of “ The Art 
of Cross-Examination,” was born in Brookline in 
1854, and graduated from Harvard in 1876 and from 
the Law School two years later. Ten years ago he 
married the well-known opera singer, Madam 
Emma Juch. For several years after his admission 
to the New York Bar he was assistant counsel to 
corporations, and conducted the principal trials by 
jury in which the city of New York was defendant. 
During his service as Assistant District Attorney 
he conducted many famous homicide cases, includ- 
ing that of Dr. Carlyle Harris. During his years 
at the bar he cross-examined some fifteen thousand 
witnesses. Quite half the material in the new edi- 
tion of his book, which ran through several edi- 
tions in its earlier form, is new, including the ac- 
count of the cross-examination of Miss Mar- 
tinez by Mr. Joseph H. Choate in the cele- 
brated breach of promise suit; the cross- 
examination of Guiteau, President Garfield’s as- 


sassin, and Mr. Choate’s cross-examination of Rus- 
sell Sage. 
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The November number of the Twentieth Century 
Home is a superbly illustrated magazine, and its 
contents, for interest and variety, are on a par 
with the artistic side of this new and popular peri- 
odical. 


The scenes of Mr. Cutcliffe Hyne’s new novel, 
“ Atoms of Empire,” are laid chiefly in North and 
South Carolina, just before the Spanish-American 
War. The Macmillan Company will issue the book 
late in November. 


The next volume in the English Men of Let- 
ters Series will be Mr. Francis W. Hirst’s biogra- 
phy of “Adam Smith.” It will be followed by 
Mr. George W. E. Russell’s life of “ Sydney Smith,” 
and Mr. Stephen Gwynn’s biography of “ Thomas 
Moore.” 


Mrs. Roger A. Pryor, author of “ Reminiscences 
of Peace and War,” was the only Southern woman 
who from first to last was practically within the 
Confederate camp. Her house stood back between 
Fort Gregg and Battery 45; and the Confederate 
line was finally broken, just before Appomattox, in 
her back garden. 


St. Clair Baddeley’s book on the “ Recent Dis- 
coveries in the Roman Forum, 1898-1904,” describes 
the excavations of the last six years and the treas- 
ures disclosed, and seeks to reconstruct for the 
traveler the Forum as it was. The author was an 
eye-witness of the excavations, and he has sup- 
plied his book with forty-five illustrations of the 
notable objects found. 


The November number of the Arena is the 
strongest and ablest issue of this review that has 
appeared in years. There are no less than half a 
dozen timely topics ably discussed in which the gen- 
eral reading public of America is interested. First 
among these is the masterly plea for “ The Elec- 
tion of Federal Judges by the People,” by Chief 
Justice Walter Clark, LL. D., of the Supreme Bench 
of North Carolina. “The United States of South 
America: A Dream of Empire,” by Dr. Charles 
Frederick Holder, LL. D., is a brilliant and fascinat- 
ing speculative paper. “ Our'Legal Machinery and 
Its Victims,” by Dr. G. W. Galvin, physician-in- 
chief to the Emergency Hospital, Boston, Mass., 
contains some startling facts and statistics as well 
as a thoughtful plea for reform if not revolution in 
the treatment of society’s poor and of her criminals. 
“ Glasgow’s Great Record” is a complete historical 
presentation of the results of municipal ownership 
of street railways during the last fourteen years. 
The facts, tables and authoritative data contained 
in this paper have been obtained from official 
sources and are presented in an able, exhaustive and 
convincing manner. “ The Philippine Insurrection: 
Why?” by Arthur Llewellyn Griffiths, A. B., foun- 
der of the Moro System of Industrial Training of 
the Sulu Archipelago, is a clear and strong presen- 
tation of the Philippine situation from an imperial- 
istic viewpoint. There are many other interesting 








features in this issue. “ Arnold Daly and Bernard 
Shaw: A Bit of Dramatic History,” is a most charm- 
ing and suggestive piece of literary criticism by 
Archibald Henderson, Ph. D. This last paper is 
handsomely illustrated and is one of a series of 
seven papers to be prepared by Mr. Henderson, 
dealing. with the great dramatists of the present 
time, that will be features of the Arena for the en- 
suing year. Among other papers of general in- 
terest are the following: “ How the Stage Can Help 
the Church,” “ The Coffee Club Movement in Cali- 
fornia,” “Saint-Simon: The First American,” and 
a diplomatic history of the Russo-Japanese War, by 
Prof. Edwin Maxey, LL. D., M. Dip. The story 
of the month has been-contributed by Dan. Beard 
and is entitled “ The Ban-Dogge.” It is a Hal- 
lowe’en phantasy, a quaint and highly imaginative 
sketch illustrated by the author. The frontispiece 
is a finely executed portrait of Justice Clark made 
from a recent photograph. 


Mr. Robert Herrick, the author of “ The Com- 
mon Lot,” has been associate professor of rhetoric 
in Chicago University since 1895. He was born at 
Cambridge, Mass., in 1868, and graduated from 
Haryard in 1890. For three years he was instruc- 
tor in rhetoric at the Massachusetts Institute of 
Technology, before going to the University of Chi- 
cago. “The Man Who Wins,” his first book, at- 
tracted the attention of the critical. ‘‘ The Gospel 
of Freedom” showed that Mr. Herrick was a nov- 
elist of power, depth and purpose. His reputation 
was increased by “ The Web of Life” (1900) and 
by “The Real World” (1901). “The Common 
Lot,” just published after its serial run, is a tale of 
modern Chicago and of the corruption by dishon- 
esty of a rising young architect, due to his desire 
to accumulate wealth faster than is possible by the 
legitimate practice of his profession — to escape the 
common lot of mankind and to enjoy the special 
privileges of wealth. 


A new romance of early Michigan, entitled “ The 
Wolverine,” written by Albert L. Lawrence, of 
Lansing, Mich., was published by Little, Brown & 
Co., Boston, on October twenty-ninth. “ The Wol- 
verine”’ is described as a spirited story of love and 
politics, with its scenes laid in Detroit just before 
Michigan became a State, and where disputes “over 
the Ohio boundary line nearly led to open war- 
fare. Perry North, a young surveyor of Puritan 
ideas, is sent to Detroit, where he falls in love with 
Marie Beaucoeur, a charming French girl, of the 
Catholic faith, The strong romance is projected 
against a stirring historical background. The Eng- 
lish and French characters are strongly contrasted, 
the incidents are novel, and the story makes a con- 
tinuous impression of actuality. Mr. Lawrence, the 
author, was born in Michigan, and has always lived 
there. At sixteen he left school, but not being 
physically strong, was forced to give up the work 
he had entered upon. His first story was accepted 


by the Youth’s Companion about ten years ago. 
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This weekly has since accepted several other sto- 
ries. He has had short stories printed in the New 
England Magazine, the National Magazine, the 
Cosmopolitan, the New York Herald, the Inde- 
pendent and other leading publications. Two of 
his stories have won prizes. 


Dr. Herbert Friedenwald’s “The Declaration of 
Independence: An Interpretation and an Analysis ” 
reviews the rise of the independence sentiment and 
the means by which it was brought about. Much 
hitherto unused material appears in the account of 
the adoption and signing of the Declaration. There 
follows an elaborate analysis of the document from 
the viewpoint of the fathers. 


Mr. James Barnes’ story of “ The Unpardonable 
War” purports to narrate a series of events leading 
up to and through a war between the United States 
and England some years hence. Its central feature 
is a very long and dramatic account of the great sea 
fight between the two navies. There is much about 
explosives, and national characteristics, and the de- 
light of Europe over our falling out, and not a lit- 
tle love-making. 


Richard Le Gallienne, the author and critic, has 
been at work of late on a new book of stories, 
which are said to be the equal of his best work. 
The book, entitled “ Painted Shadows,” was pub- 
lished by Little, Brown & Co. on October twenty- 
ninth. Among the collection are a few stories which 
have attracted marked attention when published in 
the leading periodicals, notably, the poem-story, 
“Poet, Take Thy Lute.” 


A new edition of the life of George Eliot, by 
Mathilde Blind, announced for publication by Lit- 
tle, Brown & Co., is warranted by the wealth of 
information on the subject of George Eliot and 
her work that has accumulated since the publica- 
tion of the first edition, in the Famous Women Se- 
ries. Miss Blind’s material is all retained, and the 
matter added includes a chapter on George Eliot’s 
present position in literature as determined by the 
leading critics who have written of her in the twenty 
years following her death; information as to her 
life and environment, gleaned from letters and sur- 
viving friends; and a bibliography which is by far 
the most exhaustive yet compiled. Illustrations 
have been added. ~ 


The International Studio, which has been steadily 
advancing in artistic and literary value during its 
existence in the United States, announces a change 
of price from $3.50 to $5 a year and 35 cents to 50 
cents a copy. The magazine affords a complete 
survey of American art in particular and the world’s 
art in general, containing among its attractive feat- 
ures each month a number of color plates tissued, 
besides numerous full-page plates in mezzotint, pho- 


of 150 black and white illustrations and 130 pages 
of text — criticism of current performance as well 


| 
| 





as art matters of older interest and a comprehen- 


sive survey of art news. The important place oc- 
cupied to-day by American arts and crafts in the 
world’s art field is reflected in the attention given 
them in the International Studio, one-fourth of each 
issue being now devoted to the work and workers 
of the United States. 


The Macmillan Company announce for issue 
early in November the first volume of the new edi- 
tion of Grove’s “ Dictionary of Music and Musi- 
cians.” The revision is said to have been excep- 
tionally thorough and exhaustive, and so many 
fresh articles have been added that the work is 
practically new. The new material is said to be 
especially full in relation to American music and 
musicians. In addition to the text cuts, each vol- 
ume will have a photogravure and twenty-four half- 


tone plates. 3 


Messrs. Little, Brown & Co. will publish shortly 
a new edition of Sarah Tytler’s “ Old Masters and 
Their Pictures,” illustrated with twenty full-page 
plates of famous paintings. The book is intended 
for lovers of art, and is one of a little group written 
by the author, who from 1848 to 1870 was joint 
proprietor of a girls’ boarding school at Caspar 
Fife. After some years devoted to literary work 
in London, she went to Oxford, and, as head of 
one of the boarding-houses for students, keeps in 
touch both with literature and with the girls pre- 
paring for her former profession. She is Miss Hen- 
rietta Keddie to them, and, in spite of her seventy- 
seven years, they find her a sympathetic friend. 


A distinctive feature of the Review of Reviews 
for November is the series of sketches of men of 
the hour, including, besides an elaborate character 
study of the late Senator Hoar, by Talcott Will- 
iams, briefer articles on Mr. John Morley and Mr. 
James Bryce, who are now visiting the United 
States; on Commander Booth Tucker, of the Sal- 
vation Army, whose work in America is just clos- 
ing; on the late F. A. Bartholdi, the designer of 
the statue of “ Liberty’ in New York Harbor; and 


| on the late Lafcadio Hearn, the interpreter of Japan 


to the Western world. Mr. Herman Rosenthal 
writes on “ Prince Mirsky, Russia’s New Minister 
of the Interior,” and Mr. W. T. Stead contributes 
an interesting character sketch of Lord Grey, the 
new Governor-General of Canada. Mr. Stead’s ar- 
ticle is followed by two other Canadian papers of 
exceptional interest — “‘ The Trend of Political Af- 
fairs in Canada,” apropos of the approaching elec- 
tions, by Miss Agnes C. Laut, and “ Western Can- 
ada in 1904,” by Theodore M. Knappen. “ Iowa’s 
Campaign for Better Corn,” by Prof. P. G. Holden, 
is a suggestive account of the work performed last 
spring by the so-called ‘‘ Corn Gospel” trains. Mr. 
Edward A. Mosely, secretary of the Interstate Com- 


| merce Commission, contributes an authoritative ar- 
togravure, colotype, lithography, etc.; upwards of 


ticle on American railroad accidents; their causes, 
and the means of securing greater safety in travel. 
Miss Florence E. Winslow reviews the work of the 
Episcopal Triennial Convention, which has just 
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completed its sessions at Boston. “ What the Peo-| General authority of an agent to sell a horse is 
ple Read in Hungary” is the somewhat out-of-the-| held, in Rickards v. Rickards ({Md.] 63 L. R. A. 
way subject of a paper by John Skotthy. The clos-| 724), not to be destroyed because of the unlawful- 
ing phases of the Presidential campaign, the devel-| ness of the act by an attempt to exercise it on Sun- 
opments in the Russo-Japanese War, and other top-| day, so as to entitle the principal to repudiate the 
ics of the hour are discussed in the editorial depart-| sale, if consummated, and recover possession of 
ment, “The Progress of the World.” the animal. 





The right of a municipality, having statutory au- 
Legal Aotes. thority to regulate the use of its streets for tele- 
nw phone wires, to impose, as a condition to the use 
; of such streets by a telephone company, the duty 
of the deceased one, the firm name is held in Slater} to furnish service at specified rates, is sustained, in 
v. Slater ([N. Y.] 61 L. R. A. 796), to be an asset | Charles Simon’s Sons Cod. v. Maryland Teleph. & 
of the partnership which the executor has a right to| Teleg. Co. ([Md.] 63 L. R. A. 727,). 
have sold for the settlement of the partnership | y : ; a . 
aire | A mistake as to the section in which land is lo- 


we 3 7" _ |cated, or as to its position within the section, is 
Before a municipal ordinance requiring the equip- | held, in Pate v. Bushong ([Ind.] 63 L. R. A. 593), 
ment of street cars with air brakes will be declared | ,o¢ to defeat an attempted devise of land, where 


unconstitutional, it is held, in People v. Detroit | testator attempts to dispose of all his land, and the 
United Railway ([Mich.] 63 L. R. A. 746), that it | 


, owe and characteristics of the tract are accurately 
should be made clearly to appear that there is n0/ stated, so that there can be no doubt as to what 
necessity for a more effective brake than those in| janq is referred to. 


use, or that the air brake will not be so. 

By furnishing a lot and building for the use of a 
school district within its limits, a municipal corpora- 
tion is held, in Ernst v. West Covington ([Ky.] 63 
L. R. A. 652), not to make itself responsible for its 
safe condition, and not to be liable for injury to a} 
pupil by reason of the defective condition thereof. | ae Face A 

A municipal corporation is held, in Simpson v. Bumorous Side of the Law. 
Whatcom ([Wash.] 63 L. R. A. 815), not to be| 


liable in damages for the acts of its officers in ar- | s : - 
: > 7 d to t _ 
resting and prosecuting a person in the attempt to | Judge (to prospective grand. juryumn)—Whet t 


enforce oid ordinance enacted under a arent | 7°U" occupation? 
Al et rs ” P. G. J— Collector for the gas company. 


od of the Legislature. , | Judge— You are excused. It would be impossi- 
he expense of erecting and operating plants for ees” . 

‘ rigtes oe ble for you to bring in a true bill. 
supplying water and electric light for municipal 
use and sale to persons residing in the municipality tt, 
is held, in Fawcett v. Mt. Airy ({N. C.] 63 L. R.| The following is a story told of how Judge 
A. 870), to be a necessary one, within the meaning | Thomas A. Rucker paid his fine to Warner A. Root, 
of a constitutional provision permitting municipal | a justice of the peace at Aspen, Col., in 1881: 
corporations to incur such expenses without sub-| At a trial in the Justice Court the justice im- 
mitting the proposition to their voters. posed a fine of $10 against Judge Rucker for con- 

In an action upon a promissory note, when the tempt and suspended the payment till next day. 
defendant denies its execution, it is held, in Tower | After the court adjourned the justice asked Rucker 
v. Whip ({W. Va.] 63 L. R. A. 937, that a hand- | and two other attorneys to play a game of poker. 
writing expert may compare the signature to the| When the game had progressed for a few hours 
note with the defendant’s signature to pleas signea,| Rucker had won about all the money they had. 
sworn to, and filed by him, and express his opinion | The justice opened a jack-pot with a pair of queens, 
whether the same person made the signature to the | Rucker stayed with a pair of trays. After the draw 
note and pleas. The competency of expert wit- the justice bet $5, Rucker raised him $10. The 
nesses for comparison of handwriting is discussed | justice not having $10, said he would call with the 
in a note to this case. fine that Rucker owed the court, which was agreed 

That a witness called to prove handwriting was|to. The justice laid down a queen full and reached 
not acquainted with the writing of the one who is| for the jack-pot. Rucker said: “Hold on, judge, 
alleged to have written the signature in contro-| the fine is paid, for I have four trays and I will 
versy until four years after its date, is held, in Rat- | take the pot.” The justice reached for his docket 
liff v. Ratliff ({N. C.] 63 L. R. A. 963), not to be|and made the following entry: “Four trays beats 
sufficient to make him incompetent to testify. Aja queen full, and the fine assessed against Thomas 
note to this case reviews all the other authorities} A. Rucker, Esq., is remitted. Warner A. Root, 
on competency of witnesses to handwriting. J... P.” 


As between a surviving partner and the executors 





The devise of a remainder at the death of a life 
tenant, to be divided among testator’s heirs at law, 
is held, in Allison v. Allison ({[Va.] 63 L. R. A. 
920), to refer to heirs living at the death of the 
testator, and not at the death of the life tenant. 
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